Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 

PROVIDING STANDARDS FOR THE ISSUANCE OF 

PASSPORTS AND FOR OTHER PURPOSES 



HEARINGS 

PWQRE THE 

COMMITTEE ON FOREIGN AFFAIRS 
HOUSE OF REPRESENTATIVES 

EIGHTY-SIXTH CONGRESS 
' FIRST SESSION 
ON 

H.R. 9069 

AND OTHER BILLS RELATING TO THE ISSUANCE 
OF PASSPORTS 


l AUGUST 5, 11, 12, 18, AND 19, 1959 

I 1 : 


Printed for the use of the Committee on Foreign Affairs 



44763 


UNITED STATES 

GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1959 


Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 



Approved For Release 2001/03/07 : CIA-RDP91-00965R0005001 200011-2 


i . 

COMMITTEE ON FOREIGN AFFAIRS 

j THOMAS E. MORGAN, Pennsylvania, Chairman 

i A. S. J. CARNAHAN, Missouri 

t CLEMENT J.ZABLOCKI, Wisconsin 

! OM/E BURLESON, Texas 

EDI' A F. KELLY, New York 
WAYNE L. HAYES, Ohio 
ARMISTEAD I. SELDEN, Jb., Alabama 
J. L, PILCHER, Georgia 
BARRATT O’HARA, Illinois 
L. H, FOUNTAIN, North Carolina 
DANTE B. FASCELL, Florida 
'FRANK M. COFFIN, Maine 
LEO MARD FARBSTEIN, New York 
D. S. SAUND, California 
1 CHARLES C. DrGas, IR.,' Michigan 

LINDLEY BECKWORTH, Texas 
HARRIS B, McDOWELL, Je., Delaware 
I WIL: HAM T. MURPHY, Illinois 

i WIL HAM H. MEYER, Vermont 

CORNELIUS E. GALLAGHER, New Jersey 
CHESTER BOWLES, Connecticut 

Boyd Crawford, Staff Administrator 
Roy J. Bulloce, Senior Staff Consultant 
Albert C.F. Westphal, Staff Consultant 
Dumond Peck IIm, Staff Consultant 
Franklin J. Schupp, Staff Consultant 
June Nigh, Senior Staff Assistant 
Winifred Osborne, Staff Assistant 
Helen C. Mattas, Staff Assistant 
Myrtie Melvin, Staff Assistant 
Helen L. Hashaqen, Staff Assistant 
Mary Louise O’Brien, Staff Assistant 
Rohert J. Bowen, Clerical Assistant 
II 


ROBERT B. CHIPERFIELD, Illinois 
FRANCES P. BOLTON, Ohio 
CHESTER E. MERROW', Now Hampshire 
WALTER H. JUDD, Minnesota 
JAMES G. FULTON, Pennsylvania 
DONALD L. JACKSON, California 
MARGUERITE STITT CHURCH, Illinois 
E. ROSS ADAIR, Indiana 
ALVUS1 M. BENTLEY, Michigan 
LAURENCE CURTIS, Massachusetts 
STUYVESANT WAINWRIGHT, New York 





: 

1 


Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 



Approved For Release 2001 l03l07 ; QAiRDPM-00SG5R0005aM 20001 -2 

:| 

'! | 


CONTENTS 



WITNESSES 

Wednesday, August 5, 1959: 

Hanes, Hon. John W., Jr., Administrator of Security and Consular Page 

Affairs, Department of State 1 

Raymond, John M., Acting Legal Adviser, Department of State 21 

Tuesday, August 11, 1959: 

Becker, Hon. Loftus E., Legal Adviser, Department of State 49 

Murphy, Hon. Robert, Deputy Under Secretary of State for Political 

Affairs- 35 

Wednesday, August 12, 1959: 

Bentley, Hon. Alvin M., a Representative in Congress from the State 

of Michigan 59 

Selden, Hon, Armistead I., Jr., a Representative in Congress from the 

State of Alabama 75 

Tuesday, August 18, 1959: 

Gubser, Hon. Charles S., a Representative in Congress from the State 

of California 113 

Lindsay, Hon. John V., a Representative in Congress from the State 

of New York 92 

Wednesday, August 19, 1959: 

Celler, Hon. Emanuel, a Representative in Congress from the State of 

New York 131 

Coffin, Hon. Frank M_i 163 

Taylor, William L., legislative representative, Americans for Demo- 
cratic Action 154 


STATEMENTS AND MEMORANDUMS 


«■ 




X 

t 

I 


■i 


Legal precedents supporting the thesis that Constitutional rights may be 
affected by political or administrative decisions, statement submitted 

by the Department of State 

Privilege of obtaining and possessing a passport, statement submitted 

by the Department of State : 

Travel by U.S. Communists, statement submitted by the Department of 

State - 

Jackson, James, American Communist Party, text of address by, submitted 

for the record by Hon. Armistead I. Selden 

Case citations on the infringement of rights by use of confidential in- 
formation 

Rogers, Hon. Baul G., a Representative in Congress from the State of 

Florida, statement submitted by 

Horan, Hon. Walt, a Representative in Congress from the State of Wash- 
ington, statement submitted by, on H.R. 6537 

Curtis, Hon. Thomas B., a Representative in Congress from the State of 

Missouri, statement submitted by, on H.R. 5455 

Hosmer, Hon. Craig, a Representative in Congress from the State of 

California, statement submitted by, on H.R. 1919 

Draft language on a bill to provide standards for the denial of passports, 

submitted by Hon. John V. Lindsay 

Oath of the President of the United States 

Secretary of State’s request, language contained in U.S. passport 

American .Legion, statement submitted by Lee R. Pennington, assistant 

director, National Americanism Commission of the Legion 

Women’s International League for Peace and Freedom, U.S. Section, 

statement submitted by : 

American Civil Liberties Union, statement submitted by 

III 


22 

33 

45 

50 

57 

87 

88 

88 

92 

103 

116 

122 

125 

127 

128 


Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 



Approve$|;For Release 2001/03$£ r j^-RDP91-00965R000500120001!-2 



ii 



"Your Right to Passport”, article by Hon. Emanuel Celler of New York, 
appearing in the Bar Bulletin, New York County Lawyers Association, 

March-April, 1959 ‘ 

Judicial nonreview of political questions, memorandum from the Legislative 
Reference Service, Library of ^Congress, to Hon. Frank M. Coffin 


Paga 

148 

164 


APP ENDIX 


Litter submitted by the Department of State, dated April 10, 1959, com- 
menting on H.R. 55, H.R. 1919, H.R. 5575, H.R. 5948, H.R. 5951, 

H.R. 5954, H.R. 59.56 (also including draft language) ' „i. 169 

■Lifter submitted by Department, of State, dated May 8, 1959. commenting 
!, on H.R. 6^7- 173 

'Litter submitted by the Department of State, dated June 4, 1959, com- 

denting on' H.R. 7006....... 174 

Letter submitted Iw the. Department of State, dated August 4, 1959, 

. . comEffCmtlng on H.R. 2468 and H.R. 5455. ... ..... 174 

'Litter submitted by the Department of State, dated August 4, 1959, 

comntgntitig on H.R, 8329. .... 178 

■Litter ‘submitted by tire Department of Justice, dated April 16, 1959, 

- Corpta^nfing on H.R. 55, H.R. 1919, H.R. 5575, H.R. 5948, H.R. 5951, 

,» H R. 5954, H.R. 5956 _ J 1 181 

Litter submitted by the Department of Justice, dated June 2, 1959, com- 
menting on H.R.‘ 6537 ... 182 

.Loiter submitted by the Department of Justice, dated June 17, 1959, 

concerning H.R. 7006 . 183 

voPadgspofts to Trouble”, article by John W. Hanes, Administrator, Bureau 
' of Security and Consular Affairs, Department of State, appearing in the 
Amejr.ic.an Region Magazine, September 1959 ... 183 






j 


I 

? 


* - | 




Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 



Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 


i 


PASSPORT LEGISLATION 




WEDNESDAY, AUGUST 5, 1959 

f r ;■ ;■ . House or RipPEESEKTATlVES, 

Committee on Foreign Affairs, 

, : Washington, D.C. 

The committee met, pursuant to call, in room G-3, U.S. Capitol, 
at 10:45 a.m,, Hon. Thomas E. Morgan (chairman) presiding. 
Chairman Morgan. The committee will come to order. 

We meet in open session this morning on passport legislation. We 
haye before us a. number of bills that have been introduced. I think 
perhaps the first bill was H.R. 55, introduced by Mr. Selden. There 
We several bills similar to the Selden bill, introduced by Messrs. 
Burleson, Fascell, Fountain, Pilcher, Adair, Bolton, Chiperfield, 
Jackson, Judd, Merrow, Hosmer, Gubser, and Rogers of Florida. 

. We also have a bill introduced by Mr. Hays, H.R. 8329 ; a bill intro- 
duced by Mr. Bentley, H.R. 7006, H.R. 7315, introduced by Mr. Col- 
lier, and a bill introduced by Mr. Curtis of Missouri, H.R. 5455. 

We have before us a staff memorandum prepared by Mr. Hill of 
the Staff, and we also have provided copies of the Senate bill and a 
bill by Mr. Walter which have not been referred to the co mm ittee. 
Congressman Walter’s bill is being considered by his own committee. 

Our. witness this morning is the Honorable John W. Hanes, Jr., 
Administrator of Security and Consular Affairs, Department of State. 
Mr. Hanes, if you have a statement, you may proceed, sir. 

STATEMENT 0E HON. JOHN W. HANES, JR., ADMINISTRATOR, 
SECURITY AND CONSULAR AFFAIRS, DEPARTMENT OF STATE 

' Mr. Hanes. Mr. Chairman and members of the Foreign Affairs 
Committee, we are grateful to have the opportunity to appear this 
morning before this committee to testify about passport legislation 
and particularly with regard to our belief that there is an urgent 
necessity for legislative action to deal with the problems of passports 
for dangerous American supporters of the international Communist 
movement. 

Our recommendations are necessary because of a present lack of 
legislative authority in this field as pointed out last year by the Su- 
preme Court, primarily in two decisions. 

In June 1958, in the Kent , Briehl , and Dayton cases, the Supreme 
Court by a majority of 5 to 4 said, in effect, that Congress has never 

g iven the Secretary of State the authority to deny passports to mem- 
ers or supporters of the international Communist movement, or even 
to persons whom he has specifically found are going abroad willfully 
ana knowingly to engage m activities which would advance that move- 
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mont. The Court did not hold that it was unconstitutional to deny 
passports to such persons, but only that the Secretary lacked legis- 
lative authority to do so. The Court further said that any legislation 
giving the Secretary such authority must carefully protect the consti- 
tutional rights of citizens. 

Since that time the administration has been consistently seeking the 
pa ssage of such legislation by the Congress. The President and the 
Secretary of State have both reiterated the need for such legislation. 

Just over a year ago, representatives of the Department of State ap- ; * 

peared before your committee to testify about the urgent need for " 

legislation empowering the Secretary of State to refuse passports to 
certain supporters of the international Communist movement. At 
that time fixe administration suggested a comprehensive bill on pass- 
pert matters, but we endeavored to make it clear to the committee 
that we were not suggesting that particular bill reflected the only 
possible approach to the outstanding problems. 

Las t year’s hearings before this committee and before the Senate 
Foreign Relations Committee indicated there was some congressional 
preference for a measure dealing separately with the Communist 
problem rather than for comprehensive passport legislation. Indeed, 
this committee reported out and the House passed such a bill in the 
closing days of the last Congress. It was not acted on by the Senate. 

• We still believe a comprehensive measure is ultimately desirable. 

•'We fully agree, however, that the critical problem today is to 
remedy the total lack of legislative authority to deny passports to 
really dangerous participants in the international Communist con- 
spiracy. In messages to the Congress last year, both President Eisen- 
hower and the late Secretary Dulles underlined the danger represented 
by this legislative gap which makes legislation in this field essential. 

Accordingly, the Department has strongly supported such specific 
remedial proposals now before the Congress. These represent what 
we believe is the minimum required in the light of the present and 
continuing danger to our national security. 

• Mr. Chairman, this committee has the responsibility constantly to „ 

coflsider and to review all aspects of our foreign policy. There is, 
therefore, certainly no group which understands more clearly than 

tlqs committee how pervasive and total is the hostility and the menace 
0'“ international communism. 

The late Secretary of State Dulles, in his characteristic terse rnan- 
noFJ said that international communism “seeks to unify and harmonize 
; the world by gaining control of all national governments.” That basic 

i Objective, was sought by the Soviet leadership in the days of Lenin, 

j a id it has in no way been altered by any of the changes m Soviet 

I , leadership down to the present day. _ . 

One* of the greatest dangers posed by international communism is 
the full awareness both of its leaders and its followers that they are 
e] fgaged in a total war with the. rest of the world. They wage this 
•h U with an unswerving single mindedness of purpose. They wage it 
iu‘ every way they dare, politically and diplomatically, and economi- 
cally ; and they do not hesitate to wage it secretly and subversiveiy. 

International communism maintains in every foreign country, and 
p il’ticularly in the United' States, ’a vast well-trained, well-financed 
subversive organization solely devoted to winning that war. This 

■ ■ ■■.if 
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organization is truly international; its worldwide activities are con- 
trolled and centrally directed with ruthless efficiency. Some members 
of that organization hold American citizenship, but their allegiance is 
S not. American, and their loyalty and service is to international 

» -communism. 

; Communication and personal contact are essential to the effective 

| operation of any such complex organization. When, in addition, it 

^ is directed from abroad, this becomes doubly important. It requires 

travel — travel by the leaders and travel by those who carry their 
messages and their instructions, and by all the others whose activities 
A re necessary to keep the apparatus operating. 

| "* Some travel and personal contact would undoubtedly be required 

i even if this whole organization were operating quite openly and legal- 

ly. Obviously, however, it becomes even more important because so 
many of its activities, must be both secret and illegal. Those who 
engage in such activities usually fear and avoid regular communica- 
tions for obvious reasons, and instead use personal assignments and 
personal discipline. Such a conspiracy can operate successfully only 
so long as it can maintain secure and rapid communications. It is a 
basic rule of Communist practice to communicate by word of mouth 
rather than in writing and to avoid the usual communications methods. 
If their vast personal communication network is impaired, their 
operations are rendered less effective and the whole conspiracy is 
placed under a serious handicap. We believe it is a handicap which 
we should impose on it to the limit of our ability; and we certainly 
think that we should not be required to facilitate its communication. 

: Our weapons against Communist subversion in this country have 
been a closely interlinked set of techniques. They have included 
penetration of the conspiracy and constant surveillance. Always, 
to the extent we could achieve it by passport and visa and immigra- 
tion regulations, they involved denial to the conspirators of free move- 
ment in and out of the country and thereby of easy and satisfactory 
communications. 

The loss of our ability to stop American members of the Communist 
apparatus from getting passports has blunted the other weapons we 
, have against the Communist conspiracy. For example, our success 

\ in, preventing the. entry of foreign Communist agents and couriers 

, -j with their financing and instructions from headquarters becomes 

‘ rather hollow if American members of the apparatus can travel 

: freely out of the country. Similarly, the most successful penetration 

i of the domestic Communist apparatus by agents of the United States 

' is rendered much less useful if the persons can evade observation for 

extended periods by traveling abroad, probably behind the Iron Cur- 
tain where we can hardly expect to know what they are doing. 

The Communists have invariably stepped up their activities when- 
ever we have let the bars down, At one time the dangerous members 
of the conspiracy, if they had to travel abroad, had the alternatives 
only of doing so illegally without a passport, or of resorting to 
fraud and falsification to get passports, and thereby exposing them- 
selves to criminal prosecution. Today an American Communist does 
not have to resort to fraud — there is no incentive for it. He may 
get a passport, in his own name, on his own birth certificate, with 
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-his own picture. He can require his Government to legalize and assist 
rhis travels. This is the facilitation he wants and needs. 

>.j -I woqld like briefly to try to put the problem of control of Commu- 
inisl travel in proper perspective. For the 2 calendar years preced- 
ing the Supreme Court decisions of last summer, over a million pass- 
! ' -ports were issued or renewed. Out of this group, 51 were initially 
iapd tentatively turned down because of alleged affiliation with the 
■.Coiqmunist .movement. These individuals were afforded access to 
an dl a borate hearing and appeal machinery. Indeed, in the entire 
;fl-y jar period since that machinery was established in 1952, the Sec- 
retary Of State — and it must be the Secretary personally — finally 
denied passports on Communist grounds to only 15 persons after they 
-had exhausted their administrative remedies. Some others were 
(granted passports after hearings; and some did not contest the De- 
; par tment’s ruling. 

- ; I think that these figures concerning the number of Americans whose 
ipas short privileges were actually curtailed by the Department’s Com- 
lilU'USt regulations are very revealing; but obviously they do not rep- 
resent tbe scope of the problem posed by the travel of Communists. 

•: 'lichen these regulations were in effect, most of the really active 
.Comnunists refrained from applying for a passport. The few who 
•did apply were usually stopped at the threshold, because they refused 
to supply the Department with a sworn statement concerning their 
-current and past affiliation with the Communist Party. There were 
■just over a hundred such cases in each of the calendar years 1956 a.nd 
.191 7, Most .dangerous Communists are equally unwilling either to 
-expose their party connections or to run the risk of a perjury 
“incictment. # 

There can be no doubt about the deterring effect of our regulations 
and' the affidavit requirement. For, since the Supreme Court decisions 
I _of ;|§t year, a number of old-line, dedicated Communists have applied 

I fox and have had to be. granted passports. 

‘ The objectives of the legislation we need are rather simple. IV e 
1 nfef d legislative authorization for the Secretary of State to deny.pass- 

. ports (as appropriate) to persons who are presently engaging in ac- 
tiv lies knowingly intended to further the purposes of the interna- 
-tioi&l Communist movement. This authority should be based on 
r :C0I gressional findings as to the danger to our country inherent in 

■ i the Repurposes. ..... 

| ’ nt j'tQU will notice that I spoke of people who are engaging m activities 

;and that. ’t further said presently engaging. We think both these 
-.matters are important. 

.-jjiWs do not want authority to restrict the movement of people who 
ho'd political, social or economic opinions which are not of the “ortho- 
do ^American variety.” 

xi We seek only the authority to deny passports because of a person s 
! ?pr< Rent knowing engagement in activities for the purpose of advancing 

-the Communist movement. We do not seek authority to deny passports 
•to American citizens, who are not today a danger to our security, e ven 
( though at some time in the past they may have supported the Com- 
j mi jvfst. conspiracy. We do believe, however, that present member- 

sli p in the Communist Party, or present activities under party disci- 
pline or under the direction or control of the Communist movement, 
should be considered as important evidence of furtherance of the 
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international Communist movement. When a person is knowingly 
engaging m such activities, he should carry the burden of demonstrat- 
ing clearly that he will not engage in such activities while abroad. 

Un balance this is fair, since the Department first has to show that the 
person is knowingly engaging in such activities. 

A person’s past actions alone, of course, should not disqualify him 
from receiving a passport, although naturally they cannot be entirely 
ignored m assessing his present and probable future actions. 

~ & person does come within these carefully defined categories, the 

Secretary of State should be able to deny him a passport without 
demonstrating the specific harm he would do on a specific future trip. 

Indeed, at the time of application, a Communist may have no specific 
trip or mission in mind, or he may not receive his orders until long 
after he receives his passport. The passport, however, once issued 
remains valid for 2 years, renewable for 2 more. ? 

As a general rule, we cannot show in advance what a dedicated 
Communist is going to do on a particular trip abroad. We may not 
find out for many years, if ever. Communists do not tell us on their 
passport applications that they seek to subvert us. We may have 
some indication what a particular Communist intends to do abroad, 
but this is the exception rather than the rule. The fact is, the more 
nefarious his purpose— the more important his mission— the less likely 
! -fre are to know about it; and even if we do know wo would, in all 

j probability, not be in a position to document it for the open record. 

S We must be able to anticipate harm to our foreign relations and our 

1 national security. The action we take is and should be preventive, 

| but never punitive. 

t ■ This brings up one other essential of passport legislation which is 

often mivSunderstood, and that is the necessity for the Government to 
< able> to utilize confidential information, under carefully controlled 

; circumstances, as part of the basis of its decision. 

I would like to make very clear that in our opinion any legislation 
1 purporting to deny passports to Communist supporters would not 

achieve that purpose if it entirely prohibited the Government from 
utilizing confidential information. We certainly do not seek legis- 
lative authority to rely absolutely on confidential information, or to 
utilize it so as to, preclude an opportunity for the passport applicant 
to rebut it. On the other hand, our experience and careful analysis 
of past cases has shown that almost without exception dangerous cases 
Hi the Communist area involve some confidential information. The 
reason for its being confidential is almost always in order to protect 
the investigative source. Indeed, the more recent and meaningful 
the information. is, the more likely it is that it has come from current 
investigative sources within the Communist movement. 

The Government has an overriding interest in maintaining the 
security of these investigative sources and methods. Of all the 
weapons which we have against the Communist conspiracy, our knowl- 
edge of its current operations is certainly the most important. If 
faced with the unpleasant choice of exposing and thereby destroying 
a valuable and continuing source of such knowledge, and issuing a 
passport to an individual member of the conspiracy, the Government 
woilld have.no alternative, but reluctantly to issue the passport as the 
lesser evil. 
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v X §0 not mean to imply that confidential information comprises a 
major, or even a very large part' of any total case. It almost never 
does. But the part it does play is often vital in relating the separate 

pa'rtsof the case. . . 

Legislation designed to prohibit passports to Communist sup- 
porters But which would prevent us from utilizing any confidential 
information whatsoever by requiring full confrontation would, we 
fear, generate the dangerous illusion that the travel of Communists 
wdS being controlled, when actually it would not be. Such legisla- 
tion would, in effect, guarantee the most dedicated and dangerous 
Communist an absolute right to travel. _ . . 

vTiae situation is similar with regard to highly _ sensitive informa- 
tion obtained from foreign sources of our own diplomatic and con- 
sular representatives abroad. Our foreign intelligence depends to a 
greet extent upon close cooperation with other friendly governments 
and we cannot afford to prejudice these arrangements. 

• However, we have not operated, nor do we seek to operate, in an 
unrestricted manner in this field. Unless the full disclosure of in- 
formation and the sources thereof would, in the opinion of the >_cci e- 
tarv of State, have a substantial adverse effect upon the national 
security or the conduct of foreign relations, then the Department 
would either disclose both, or not rely upon the information. Under 
existing case law, there must be findings of fact by the Secretary of 
State and these findings must state the extent to which they are based 
upoti ’ confidential information, and must set forth specifically the 
reasdns why such information cannot be fully disclosed. We think 
this is wise and should be continued. Under such requirements, the 
Secretary could hardly, even if he were so disposed, render a decision 
based on unsubstantiated rumors or gossip. _ 

Moreover, we are suggesting a further significant step to safeguard 
the interests of the individual applicant. We feel, after careful con- 
sideration of the details of past cases, that the Department can and 
should provide the passport applicant with a fair resume of any con- 
fidential evidence which cannot be disclosed fully. In most cases, 
this would mean giving him everything except the identity of the 
source. The applicant would then have due notice of the points m 
issu e and would be given an adequate opportunity to rebut this m- 


f°I believe that when the Secretary of State asserts that he cannot 
spread certain information on an open record ; explains with as much 
particularity as possible the reasons of national security why he can- 
net do so; furnishes a summary which he certifies to be a fair sum- 
rna T of the information; and makes specific findings of fact, we 
should be, able to rely on the Secretary’s integrity and accept Ins 

staiemeiit. ' . '. , , ,, 

•'•Lastly, we feel there should be legislative approval of a reasonable 
oat u requirement as to present or near-past Communist Party mem- 
bership. We think it desirable to have a clear expression of con- 
gte Atonal approval on this subject. 

The oath requirement under our now defunct regulations was very 
helaful to us. So long as the requirement is reasonable and pertinent, 
Wo do not believe that such an. affidavit infringes unduly on the rights 
of anyone seeking a passport. I am not speaking of any so-called 
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■ test, oath. The affidavit would not have to he answered in any par- 
ticular, way in order for the applicant to receive a passport. Nor 
would any particular answer cut short the administrative procedure 
open to him. His answer would he merely another factor in the con- 
sideration of his case on its merits. 

■ I would now like, with the committee’s permission, to comment 
briefly on some of the bills which are before you. 

II.R. 55 (Selden bill) : 

H R. 55 and a number of other identical bills before the committee 
are.in the saine form as the bill which passed the House on August 23 
la£t, year. 

The Department is in full accord with the objectives of H.R. 55. 
Representatives of the Department appeared before this committee 
twice last year in connection with the formulation of a narrow bill 
directed at the problem of Communist travel. The bill which this 
committee reported out, H.R. 13760 was, in the Department’s opinion, 
adequate to meet the problem. However, the bill was amended on the 
floor to provide that the judicial review established by the bill should 
be “on the record.” The Department had previously advised the 
committee, when consideration was being given to such a provision, 
that it would seriously reduce the effectiveness of the bill in accom- 
plishing the purpose intended, and would place the Government “in 
the hopeless _ dilemma of revealing confidential information and 
sources, or, failing to do so, of issuing the passport.” 

H.R, 55 contains this same provision which is the only aspect of the 
bill with which the Department disagrees. 

The Department, in commenting on H.R. 55 earlier this year pro- 
posed certain revisions which we think would strengthen it. We also 
suggested the addition of rather complete administrative review pro- 
visions to spell out adequate safeguards of the citizen’s constitution- 
ally protected right to exit the United States. 

If the committee decides that only the most minimum provisions 
should be enacted, and a bill should be kept to its simplest terms, the 
Department would endorse H.R. 55 if it were amended— -by deleting 
three words — to conform to the bill unanimously reported by this 
committee last year. We believe that this bill would give the De- 
partment the legislative authority found lacking by the Supreme 
Court in the Kent-Briehl and Dayton cases. 

H.R. 7006 (Bentley bill) : 

H.R. 7006 was introduced after the Department submitted its com- 
ments on H.R. 55. This bill contains all of the suggestions the De- 
partment made in those comments. 

We believe that H.R. 7006 would also give the Department the legis- 
lative authority it needs. 

■ We believe that this is a good bill. We strongly support it and we 
hope the committee will report it favorably to the House. 

I understand, the Department of Justice forwarded its technical 
comments on H.R. 7006 to the committee. in mid-June. However, I 
am sure the committee would be interested in a current statement of 
thmposition of the Attorney General on passport legislation. 

The Attorney General has advised me that the Department of Jus- 
tice shares the view of the Department of State that the enactment 
o.f legislation along the more comprehensive lines of the administra- 
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tion’s bill ip. the last Congress would be preferable. However, he 
a trees with us that our most urgent current problem in the passport 
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abroad would constitute a real danger to the United States, 
i. Accordingly, if the Congress decides to enact legislation dealing 
w' th this narrower problem, the Attorney General informed me that 
hi^ Department joins with the Department of State in supporting the 
. provisions "Of H.R. 7006 and believes it would supply statutory au- 
thority found lacking by the Supreme Court in the Kent-Briehl and 
Dayton cases. He continues to feel, as he suggested, that certain 
m ’.Jior technical revisions of the bill would be helpful. 

'•* H.R. 8329 (Hays bill) : 

H.R. 8829 was only recently introduced and the Department re- 
ceived a request for comment last F riday. Our comments were for- 
warded to the committee this morning. 

>• Basically the Department feels that this bill would not provide 
effectively for the denial of passports to Communist supporters, and 
therefore is inadequate to counter the existing danger. We also 
feel that, inasmuch as it obviously is a comprehensive passport bill, 
it would, by the omission of certain important provisions, severely 
restrict the existing authority of the Secretary of State to act on con- 
siderations of foreign policy in the passport field. 

Section 103 of H.R. 8329, for example, appears to enumerate cer- 
tain! sole grounds upon wliich passports could be denied. This enum- 
eiafion would by omission severely restrict the existing authority 
of .the Secretary’ of State to act on individual passport cases on the 
basis of reasonably anticipated harm to the foreign relations of the 
United States. 

' - r Section 103(a) (3) of H.R. 8329 lists three rather extreme grounds 

oil which passports may be denied on national security grounds. 

Naturally, we agree with these three grounds, although we feel that 
tK| Department presently has authority to deny passports in any cases 
where there is substantial evidence of such serious activities. We 
believe, however, that the exclusion of all other grounds would make 
it unlikely that even dedicated and known Communists could be re- 
fused passports under the provisions of this section. 

!An advance showing that a particular person would, when abr oad, 
engage in one of the narrowly defined extreme activities listed in this 
Stclaon. would be impossible m almost every case, for reasons I have 
it ificated earlier in this testimony. _ We rarely have reliable in- 
formation even as to where a Communist is going, much less as to what 
h i specifically intends to do when he gets there. Our experience 
teaches us, that such people frequently misrepresent the places they 
it (tend to go, as well as the true purpose of their travel. F urrher- 
mofe, under section 201 of this bill the Department would not even be 
&fje to inquire of the applicant about the purpose or length of his 
^rdpOSfe’d travel. 

f ‘Sect ion 201(c) (2) of H.R. 8329 specifically prohibits the Secretary 
of State from asking an applicant for any information with regard 
to membership in "any organization which is not finally registered 
Mder/the provisions of the Subversive Activities Act of 1950. Of 
U^'the committee is aware, no organization — including the 
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Cooimunist Party is yet included in this category because of pro- 
tracted litigation. The Department doubts that reliance on this 
piovision of the 1950 act— -which has not yet become effective and 
appears unlikely to do so in the near future — is the best way to meet 
the Dommumst passport problem in 1959. 

A . difficult problem is posed by section 307 of H.R. 8329, especially 
subsection (d). This provision would require the judicial branch 
of the Government to substitute its judgment for that of the execu- 
tive branch m determining whether the disclosure of particular in- 
humation would have a substantially adverse effect upon national se- 
~ curity and foreign relations. The courts have long held that in such 

areas the executive branch has special competence as well as broad con 
stitutional authority, and the courts should be hesitant to trespass, 
lap department fears that this section might effectively nullify those 
i desirable provisions of H.R. 8329 which recognize the necessity for the 

i Government to rely on confidential information under some circum- 

stances. 

There are many provisions of H.R. 8329 with which the Depart- 
ment is m agreement, and there are a few other technical objections 
wfiicff are set forth m greater details in our letter of comment. The 
Department s overall opinion, however, is that the bill would not 
be effective m meeting the present danger to the national security, 
and That it would not supply the statutory authority found lacking 
b ^TTT> S XT;; , the Kent-BrieU and Dayton cases. g 

2 1 4G8 .j C ] oIher blU ) i H R - 2468, on which the Department re- 
cently submitted views to the committee, appears identical with H.R. 

t r !! 1 o^o rd ^j 1 the a PP arent objectives of this 
bill. We feel that H.R. 2468 would probably meet the problems we 

face m the Communist area. The Department believes, however, that 
.its piovisions are more restrictive than is required. 

c dfT rm0re ’ the biU Pj'°P oses to incorporate into statute provi- 
Sions of our passport regulations which were not invalidated by the 
Supreme Court. 1 he Department finds no objection to this : however 
»r th. last Congress both this committee and the Senate Foreign Rela- 
tions Committee indicate a preference for adopting a narrow ap- 
proach to the Communist problem. We would not wish to pre udice 
^ the likelihood of getting remedial legislation in that area by insisting 

on legislative recognition of any broader authority at this time even 
though it would be ultimately desirable. ’ 

We have often pointed out to the Congress that we do not believe 
heie is only one magic formula to our legislative needs in this area 
However, we think provisions along the lines of H.R. 7006 are more 
adequate both from the standpoint of the individual and the Govern- 

^.*.5455 (Curtis bill) : There are many features of this bill with 
which the Department is m agreement. Again we believe H.R. 5455 
Would probably provide adequate authority in the Communist area, but 
tire bill includes provisions that are much broader than this. In fact 
ceftp provisions of the bill seem to go beyond the comprehensive 
legislative endorsement of authority we requested in the administra- 
tion s bill submitted to the last Congress. If this type of comprehensive 

I “ • 
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-a Additionally. H.R. 5455, section 7, would create a tf.S. Passport 
Service., The Department is firmly opposed to this feature of the bill. 

Ti e Department feels strongly that the Secretary of State should be 
permitted to organize his Department as he deems necessary. It has 
been longstanding executive branch policy, as well as the recommen- 
dation of the Hoover Commission, that Department heads should not 
be deprived of authority to determine the organization of their re- 
spective departments. 

- Section 7, of H.R. 5455 is defective in a number of other ways be- 
sides being a violation of sound administrative practice, as the De- 
partment has pointed out in our detailed comment upon the bill. 

1,'have tried to make clear the Department’s earnest desire to estab- 
lish ,a fair administrative process by which we can achieve a balance 
be rween a danger to the security of the United States and the citizen s 
right not to have his freedom of movement unreasonably restricted. 

-eWe seek only the means to protect the United States by denying 
passports to those relatively few citizens who are knowingly engaged 
in the activities of the Communist conspiracy, and whose travel abroad 
would thus be a danger to the security of the United States, 
j If there are any questions, sir, which the committee would like to 

as t I have with me Colonel Raymond, who is the Acting Degal 
Adviser of the Department of State. He and I would be more than 
happy to try to supply any answers that you may be interested m. 

Chairman Morgan. Thank you, Mr. Hanes, for your statement. 

- Since this is your first appearance before this committee, m jour 
present, capacity, let me remind you that we operate under the - 
minute rule. That means each member has 5 minutes within winch 
to ask questions. I am sure many members of the committee want 

to ask questions. , . , n . 

Mr Hanes, last year when Mr. O’Connor was here, he testified that 
immediately after the June 6, 1958 decision there were a great number 
of new applications from known Communists. I think he mentioned 

the number 70. , „ „ ... r T „ r , 

! That was July 17, his first appearance before the committee. tLas 

i tb at number of 70 increased greatly since last July ? . 

_ Jl r Hanes. I am afraid it has, sir. We have not kept exact records 
: because we cannot' deny a passport on grounds that a person is a 

dangerous Communist ; and even though there may be some a (filiation, 
we don’t attempt to evaluate how dangerous this affiliation is, lor this 
reason: The people w T e do know about are usually the ones who have 
a lono- record or history that we have available to us, or often peop e 
that we knew about because they had previously applied for passports 

and we had at that time made some investigation. „ . 

However, the answer to your question is very definitely yes, inso- 
far as the number of people who under our former regulations we 
would have examined very closely, is concerned. This number has 
continued to rise at a steady and almost uniform rate since the time 
Mr. O’Connor testified, and indeed right up to the present moment. 

Chairman Morgan. I am reading from Mr. O Connor s testimony, 
page 8, and he says, “If we do not get any kind of legislation, we will 
have to issue passports to those 70 people.’ Have we issued passports 

to some of these -people? T , 

. Mr. Hanes. I would say as far as those 70 people go, I believe we 
issued passports to every one of them. Since that time the people 
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.to whom I am referring who would formerly have been looked at — 
not necessarily denied, but looked at very carefully — and some of 
whose passports would have been denied under our former regulations, 
all of these people have come in, have applied for, and have been given 
passports. There are unquestionably a few who haven’t yet gotten 
them because they have just applied in the last few days, but essen- 
tially speaking, anybody in this group about whom the only informa- 
, tion we have relates to Communist affiliation, has received a passport. 

Chairman Morgan. Mr. Hanes, without singling out any individual 
case, do you believe any one of these YO people who were issued pass- 
! ports who went abroad and used the passport in the past year could 

■* bring a certain amount of danger to this country in their activities? 

Mr. Hanes. I do believe so, sir, and more than that, I believe that 
the cumulative total of those in this category who have received pass- 
ports and have gone abroad could bring danger to this country. 

I feel one must consider not only the individual case. Sometimes 
in an individual case we may know a little; but, as I tried to point 
out, usually as to what a particular individual does abroad, once he 
gets abroad, it is very difficult if not impossible for us to demonstrate. 

Sometimes we know some of the public things he does as reflected 
in public statements he may make. The often much more dangerous 
, non public things that he does we have no way of knowing about. 

So the thing that worries us is not only the individual who goes 
abroad, but also the cumulation of individuals. 

■ At the present moment any member or any supporter of the Ameri- 
• can Communist Party who wants a passport can have one for the 
asking, as long as he isn’t ineligible on some other grounds such as 
being a fugitive from justice. So the number of them who .travel 
abroad is up to the Communist apparatus to set, not to us. The outside 
limits of .this volume is for them to decide. We do believe this rep- 
resents a danger to our security, sir. 

Chairman Morgan. Thank you, Mr. Hanes. 

Mr. Chiperfield. 

Mr. Chiperfield. Thank you, Mr. Chairman. 

- In my judgment, Mr. Hanes, you have made a very constructive 

statement. I have introduced a bill on this subject. I believe it is 
absolutely necessary to pass legislation to meet this problem. I hope 
that we will adopt a bill that will meet it head on and give you the 
>•. necessary legislation to protect our own security. 

Op page 10 in the third or fourth paragraph you say : 

If it were amended by deleting three words, to conform to the bill 
— what are those three words ? 

Mr. Hanes. They appear in line 11, page 3, ILK. 55, “on the record.” 

In other words, the present sentence reads. 

A denial of a passport pursuant to section 6 of this Act shall be subject to 
judicial review on the record in the district courts of the United States. 

Now that provision is a little obscure in its meaning but we interpret 
this as very possibly effective negating those sections of the bill which 
permit us to have some utilization of confidential information. 

Mr. Chiperfield. You want to be able to use some confidential in- 
formation — you feel that is necessary in order to see that justice is 
done in these matters ? 
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My. Hanes. Under very carefully controlled circumstances, sir, 
yes, we do feel it is essential. 

Mr. Chipeefield. Thankyou very much, Mr. Chairman. 

<■ Chairman Morgan. Mr. Zablocki. 

Mr. Zablocki. Thank you, Mr. Chairman. 

• I want to commend Mr. Hanes for a fine statement. I feel legisla- 
tion of this type is necessary and should he given early consideration. 

I do not have any questions at this time, 
k: Chairman Morgan. Mrs. Bolton. 

- r Mrs. Bolton. Thank you, Mr. Chairman. 

h) I have felt right along that the first step that was very important 
was the passage of some hill which would prevent the Communist 
intr usion into our whole way of life. 

‘ I believe, however, there is a further bill exceedingly necessary 
which we might not take up until next year, for a careful go-over 
of everything that has to do with the passport end of our State De- 
partment. 

<. I think we should know far more than we do about the whole 
matter of passports. There seem to be gaps in various areas of it 
that we should be filling in. I like your method of procedure on this 
very much, Mr. Hanes, taking up each bill and giving us your analy- 
sis. It will save us a great deal of time and make possible discussions 
hero in' the committee that will be both timesaving and much more 
effective than they could have been without just such an analysis. 

I blow Colonel Raymond has been very much involved in that and 
I w: mt to thank you both. 

1 hank you very much, Mr. Chairman. 

I Chairmon Morgan. Mrs. Kelly. 

Mrs. Kelly. Mr. Chairman, I would like Mr. Hanes to establish the 
scope of his responsibility as Administrator of Security and Con- 
suls r Affairs. 

Mr, Hanes. My position, Mrs. Kelly, is actually established by 
statute. It was established by the Immigration and Nationality Act. 

I have the rank of Assistant Secretary of State. The act that estab- 
lished it provided that the psissport and visa offices should be under 
the Bureau of Security and Consular Affairs, and such other activi- 
ties as the Secretary may designate. He has since designated the 
Office of Security, the Office of Munitions Control, the Office of 
Special Consular Services, and the Office of Refugee and Migration 
Affairs as also to be under the jurisdiction of the Administrator. 

It might be of interest to you, as Mr. O’Connor pointed out last 
year, that the term “security” in the title “Security and Consular 
Affairs” does not, and at the time was not intended, to refer to per- 
sonnel security, which now also is under the Bureau; but to che 
security aspects of visa and passport matters. 

* Mrs. Kelly. To your knowledge, has there been any recommenda- 
tion by the administration to blunt the Communist conspiracy other 
tjia h the right to deny control of passports ? 

Mr. Hanes. I did not understand the question, Mrs. Kelly. 

Mps. Helly. Has there been any recommendation to any other 
colnmittee to endeavor to blunt, as you said in your statement, the 
Communist conspiracy, other than the right to control passports? 

In other words, I am as interested in our domestic security as m the 
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International activities of the so-called Communists, actively engaged 
in thq . overthrow of our Government. 

■To your knowledge, is there any other recommendation by the State 
department to endeavor to identify these people here in the United 
States prior to the establishment of denial of their right to travel? 

In line with the Smith Act, to define treason as an activity in the Com- 
munist conspiracy, or anything like that? 

^ Mr. Hanes. Not insofar as the State Department is concerned. 

Mrs. Kelly. They have recommended no legislation ? 

Mr. Hanes. To the best of my knowledge, the State Department has 
^ not. _ I believe there may be recommendations by the Department of 

Justice and the Attorney General that would fall into that general 
field, because I know that there is a series of decisions of the Supreme 
Court that have pointed out various places where legislation was 
lacking; and I think there have been other proposals. I am sorry to 
Say l am not competent, however, to know the details of most of those 
except in these areas that relate to our own activity. 

Mrs. Kelly. Thank you, Mr. Chairman. 

Chairman Morgan. Dr. Judd. 

Mr. Judd. Thank you, Mr. Chairman. 

Mr. Secretary, you have made a very splendid statement. In my 
book, the need for the right kind of legislation to control issuing of 
passports is demonstrated beyond any possibility of disagreement. 

The problem is how to get legislation that will do it adequately with- 
out interfering with proper use of passports. This is in a borderline 
field where there is a conflict between protecting the rights, the civil 
rights, of every citizen, as against the overall security of our country. 

May I ask at the outset just what you meant when you said that 
word “security” in the title “security and consular affairs” referred 
to security with respect to visa and passport matters? I don’t know 
quite what that means. 

- Mr. Hanes. This is really a little history, Dr. Judd. 

. ( When this Bureau was set up by the Congress under the Immigra- 
tion and Nationality Act, the word “security” was then meant to 
’ apply to the security of the United States, as it is protected by visa 

and passport regulations, visa regulations preventing the ingress of 
Subversives to this country and, under the provisions of the Internal 
Security Act (which have not yet become effective) regulations pre- 
* venting the egress of subversives. 

_ Mr. Jljdd. Bather than the question of determining whether a par- 
ticular individual is pr is not a security risk ? 

Mr. Hanes. Personnel security is something that was put in the 
Bureau. as, an afterthought. It really had nothing to do with that par- 
ticular term. 

Mt\ Juup. Mr. Hanes, you have seen the suggestion made by some 
thqt perhaps we ought to have two types of documents, that American 
i citizens wanting to travel could be given. One is our regular pass- 

port with which we not only certify a person is an American citizen, 
but with, its goes the endorsement, the blessing and the protection of 
the United States. 

Another document .could be called, a certificate of citizenship or 
-some such .name which would certify, “This person is a citizen of the 
United States?” period, without any of the accompanying protection 

44763—59 2 
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&n ( L respectability that the possession of a passport gives. There 
wo aid be nothing derogatory to him in the document, but others 
would fenow thatjne.was denied a passport ; he was given a certificate. 

! He has a right to travel and the certificate gives him identity as a 

cit zen, but any countries that admitted him would be advised ahead 
of time fhat they were doing it at their own risk, so to speak.. 

r C5iis would be a departure from procedures we have used in the 
past, but we ought to explore every possibility and I wonder if you 
have a comment to make on that? 

■ Mr. Hanes. Yes, Dr. Judd, I have indeed seen these suggestions 
and there are aspects of them, that are very attractive. I think, how- 
ev( x, in considering them, we should remember a couple of things. „ 

Ore of them is that in effect this would be a statement by the U.S. 

Gc vernment to its own citizens that they travel abroad on their own 
without the United States having responsibility for them, for what 
they do; in effect an admission that they could waive their right to 
protection and indeed part of their American citizenship by going 

| abroad. . ., , 

Sow, we do not believe that either legally or in tact, even it the 
; individual and the Government agree between themselves that that 

i can be done, that a person can so waive part of their American citizen- 

S5l if such a person went abroad, if he did things that were inimical 
to pur foreign policy, he would be doing them as an American. . If 
he got into trouble, if he got. incarcerated, he would be an American 
citizen; I have little doubt that under such circumstances we— and 
the Congress — would both be requested by public opinion and would 
wept in any event to go ahead and do anything we could about an 

American citizen. . 

Hhis would be in effect a hunting license on some American citizens 
and I am afraid by implication could derogate the status of all Amer- 
ican citizens. ' . , n 

X might also point out that while this solution would solve one ol 
th f problems that we are facing in this area, it would not solve the 
other problems to which I have referred. That is, the actual dangei 
th it we feel is posed to us by the operations of the Communist appa- 
ratus ip this country and by providing the communications that are 
ne jessary to its existence. This would provide those communications ; 
and there are many Communists who I am certain would go ahead . 

and be perfectly happy to travel under such a circumstance, doing 
• their iobs, and without regard to the moral stigma attaching to them 
Mr Judd. I think you are right and I am for the stronger one, but 
if we can’t get— as we have been blocked from getting m the past— 
the kind of adequate legislation we need, I hope you will pursue tlie 
possibility of something along these lines. _ , 

For instance, the 70 of whom the Chairman spoke. If you had 
adequate legislation of this sort, you could say, “Well, we deny you 
passports, but you have a right to travel as Americans so we give you 

a certificate of citizenship.” , 

I don’t think they would like to travel very much under that 
certificate because it would be an announcement to the world ot lack 
ol confidence in these citizens by the IJ nited States. 

Thank you very much. . , , „ 

Mrs.' B oltoni Will the gentleman yield for a moment* 
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-'i Chairman Morgan. The gentleman’s time has expired. 

• 'Mrs. Bolton. I was just going to ask if at one time that was all we 
did have, a certificate, m the history of passports— please get that in. 

Mr. Hays. . I hope that isn’t coming out of my time. 

Mrs. Bolton. That is an interlude. 

v Mr. Hays. You didn’t mention the Fulbright bill. I suppose you 
object to it on substantially the same grounds that you object to some 
of the others, is that right ? 

Mr. Hanes. Yes, sir, I did not mention it because it is not before 
this committee. Mr. Murphy commented on that to some extent before 
^ the Senate Foreign Relations Committee. 

-» . i Mr. Hays. I presume you want a bill, is that right? You are not 

up here engaging in an exercise of political demagogy, are you ? 

. Mr. Hanes. I assure you we want a bill, sir, very much. 

Mr. Hays. Well, you don’t think you are going to get a bill through 
the Senate of the land that you want that mentions — the fact of the 
matter is, let me put this question another way. Don’t you think you 
are on rather dangerous grounds defining the people that you can 
deny to as only members, or former members of the Communist party ? 

Do you think that will stand up in court ? 

Mr. Hanes. Well, I would not agree that that definition is a good 
definition, sir. I think that our defininition that we have supported 
is members, former members or those acting under the discipline of 
the 

Mr. Hays. The definition in my bill is “persons to whom the Sec- 
retary of State finds reasonable grounds to believe that their activities 
abroad endanger the United States.” I am not wedded to the exact 
language, but what I would like to do is make it broader than merely 
“Communists” or “former Communist.” 

Mr. Hanes. Well, sir, the question of how broad it is, as I said, 
really a question for the Congress to decide. 

Last year we suggested, and we still feel that at some point compre- 
hensive legislation in this whole passport area would be very desirable. 

If, however, the Congress wants to confine itself to the Communist 
issue, as we got the impression from our hearings last year was 
desired, we have tried to suggest certain provisions in that area 
alone 

Mr. Hays. Well, this is a new Congress and there are a lot of 
people who were here last year that aren’t here and there are a lot 
of people here who weren’t here, and I get the feeling from the other 
body that there is going to be a comprehensive bill or no bill. So 
in that case I think we are just wasting a lot of time if we don’t 
try to write a comprehensive bill. 

. I only threw mine in as a basis of a comprehensive bill to work 
on. There are plenty of things in it that perhaps the committee 
couldn’t agree on, but I think if you are going to work on a bill we 
might as well take an exercise that is going to have some use. 

Mr. Hanes. Well, I certainly don’t want to give any impression that 
the Department opposes a comprehensive bill, sir. We believe that 
such a bill would be a desirable thing. We have a feeling there are 
certain things that should be in any such comprehensive bill. The 
comprehensive bills that are presently before the Congress, in our 
opinion, are lacking in . some of those things. 
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One of the problems in a comprehensive bill is that it must be Com- 
j prehensive. In other words, anything that it omits the courts will 

j , thei interpret as a specific congressional intent to omit, and if a bill 

l say 3, “these shall be the grounds on which passports may be denied,” 

the i any grounds not included 

Hays. Well, you don’t think we shouldn’t limit in some way 
the grounds? You don’t think we should just say, “The Secretary 
sha II deny a passport if he thinks it is all right,” do you ? 

■ :Mr. Hanks. No, sir. 

■ Mr,, ILvys, There has to, be some limitations of some kind. 

[ Mr. Hanes. I agree and they should be 

I •.•••Mr, Hays. The Imitations may be debatable and certainly I 

} wouldn’t stack my opinions up against everybody else’s, but I do 

j think there, have to be limitations defined and you will agree with it. 

! Mr. Hanes. Absolutely, sir, and very carefully defined, because here 
we.iiye man area where there is a constitutional protection and in that 
case Iwe think that both substantively and procedurally there should 
- be iqmplele and adequate guarantees of due process, 
j Mr, Hays,, JVell, the only reason I mentioned what I did about the 

political aspect of it is — and I just make this statement — you don’t 
need, to answer it — if seems to me the administration is squeezing— 
and I give them credit for a very adroit operation — about all that can 
be squeezed out of the Communist issue. You come up with — you 
war t to fight communism at home but you are going to entertain the 
j top Communists down on Pennsylvania Avenue. If that isn’t getting 
on both sides of the question, I never saw it. It is a smooth political 
i ope ration and I just want that in the record. 

Chairman Morgan. Mr. Fulton. 

Mr. Fulton. We are glad to have you here, Mr. Hanes. I believe 
you are doing a good job. Your method of setting up the compari- 
sons among the bills presented to this committee has been an excellent 
{ stars. ... ’ ^ .. .1. ' .. . . A- ’ 

- The question comes up as to the breadth of the bill. Actually a good 
| bit of our trouble in thy near future probably will be in the Caribbean 
area. Some people will carry a standard for one side or another 
in that area, and may want to carry a gun as well when they get 
I there. 

Nov, under those circumstances, these people have no history of 
anything wrong in this country but they have a good idea of possible 1 

revc lution that they think they want to carry out. They want to go 
for mat purpose, with a passport that carries the full faith and credit 
of the United States behind it. 

I am one of those people who last year had recommended that some 
difference in type of passport be considered. The question comes up 
jj that jt isn’t the passport that we should have the major question with, 
but it is rather something in the nature of a U.S. exit permit and a 
reentry permit. The basis of the proposed passport bills is that the 
past history and past actions are. projected ahead and abroad to guess 
what that particular citizen might do to the United States if lie were 
permitted outside the continental borders. 

That raises this problem: If a man simply has an intent, can we 
then fasten future possible actions on intent? I am afraid under the 
Smi ~,h Act it has been clearly ruled that there are very strict limits 
on inferring action from intent or just thoughts, or ideas. 

t b ; ■ # 
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• ' Suppose that we had a different system, that I wish you would con- 
sider and that is, you have a passport and an exit permit from the 
United States. Now, I don’t see how the Government of the United 
' States can control citizens’ actions abroad, either practically or by its 

authority. They are in a foreign country and they are U.S. citizens 
acting under the laws of a foreign country. But there is something 
that would make these people wonder a second time and that is this : 

^ If we, adopted the policy of requiring a U.S. reentry permit which 

a U.S. citizen would have to apply for, he could apply in advance 
before leaving our shores, and see whether he is prima facie going to 

S et it, and if it wasn’t given to him prima facie, he is on notice that 
e is going to have to prove it. 

Then we have the U.S. citizen under oath at the point of reentry and 
at that particular time we have or can have an examination of him 
if he does riot have a reentry permit when he applies under oath for 
a reentry permit. 

■ My proposal would not derogate the U.S. passport, which I don’t 
want to if we can help it. It also permits the U.S. citizen to travel 
under the U.S. Constitution, but it certainly protects the United States 
against this fellow getting back to do the work which he has learned 
abroad and prepared for abroad. If he lies he goes to jail for perjury 
and the plans are balked. 

There is where the real crux of the matter to me is, that when the 
U.S. errant wanderer comes back he is then a dangerous citizen. 

• Query : Should we not then separate the question, not into various 
kinds of passports, but put our limitation on the permit of U.S. re- 
entry when the man must then testify under oath? The U.S. law 
can then have a civil or criminal penalty in case he does not correctly 
describe his actions abroad and, secondly the U.S. authorities would 
get out of that inquiry an ability to find out what these citizens have 
been doing abroad. Do you see any merit in the idea ? 

That is all and thank you very much. 

Mr. Hanes. Yes, sir, I think it is an interesting suggestion and, 
of course, you are perfectly correct when you point out or infer the 
: « real problems we are facing in this field are the relatively recent 

developments of changing the historic nature of the passport into 
what is also an exit permit ; and the Supreme Court actually con- 
sidered that aspect of it as being now paramount, even though that 

* is a relatively recent 

Mr. Fulton - . My point then is, why don’t we separate this policy 
from the actual U.S. passport and formalize it by adding on a U.S. 
reentrypermit the individual must apply for? 

. r Ml - Hanes. I think it i§ a very interesting suggestion, sir. 

'•bMr. Fulton. That is all, sir. Thank you. 

1 Chairman Morgan. Mr, Seldom . 

'■ Mr. Selden. Mr. Hanes, let me also commend you for what I think 
is a very fine statement. 

H.R. 55 tq which, you referred, of course, is identical to a bill that 
Was threshed, out by this committee last year after weeks of effort 
excbpt the three words “on the record” were put in on the floor of the 
House. . 

, IVhen I introduced it, I introduced it in the form it passed the 
House last year, because we had a precedent both of passage in the 
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corU&Utce an>d passage on the floor of the House. I am anxious to 
get out a bill under which you people can operate, that can pass the 
Co: igress, and which will give the persons involved both administra- 
tb’oand judicial review. 

i I agree with you on the urgency of this legislation and trust the 
cot ifpittee will act without further del ay. 

3 Have no questions, Mr. Chairman. 
jvMIiairmanMpRGAN. Mr. Adair. 

Mr, Adair, Mr, Chairman, thank you. 

Mr. Hanes, would it be fair to say that of the bills on which you 
: have commented this morning, your first choice and by “your” I mean 

| the departmental first choice would be H.R. 7006, and perhaps a second 
choice would be 11. R. 55 ? . 

Mr, Hanes, Yes, sir. 

• Mr- Adair, And if, legislation in pretty much the form of H.R. 55 
were eventually enacted into law, that you feel you could operate suc- 
cessfully within either that framework or the framework of H.R. 

| 7006,? . . . 

MY Hanes. Yes, sir. If I might put it this way, it perhaps would 
be easier for the committee to understand our position — and again, if 
j; I u ay, I will eliminate this question of the three words which I ha ve 
referred to, “on the record,” — if legislation along the lines of H.R. 

I 55 tvere passed, we believe most of the other provisions that are in 
H.R,. 7006 that we think would improve it somewhat, we could put 
out as a matter of regulation; so it is a question of whether the Con- 
gress desires itself to give legislative backing to these more detailed 
| mailers, including a spelling out of the administrative due process 

I protection for the citizen, or to leave it up to the Department to put 

|| the u in. 

If, we had a bill along this line, we would then by regulations bring 
the procedure closely into accord with what we have recommended 
( in H.R. 7006. , ...... .... _ 

Mr. Ajdair. And that procedure is actively contemplated now, if a 
bill similar to H.R. 55 should be the one ? 

I Mr. Hanes. Yes, sir. Our recommendation has merely been that, 

■! quite naturally, we prefer to have the maximum congressional back- 

ing for all of the things that we would, however, do to the best of our 
abf ity anyway. 

C hairman Morgan. Mr. Pilcher, 

Mr. Pii-CUKR. No questions. 

C hairman Morgan. Mr, Bentley. 

Mr. Bentley. Mr. Hanes, I would like to review just for a moment 
the reference on page 12 to the Subversive Activities Act of 1950. 

I understand about 4 or 5 days ago that the U.S. Court of Appeals 
told the , Communist Party that it would have to comply with the 
Sul yersive Activities Control Act, which as I understand, among other 
; things, would prevent Communist Party members from obtaining 
passports. 

: - Npjv, I believe the Subversive Activities Control Board has already 

ruled, on that Basis three tjmes and in both- pages— in all three, cases, 
the appeals court or the Supreme Court has sent cases back to the 
r Botcd for rehearing. 

1 d assume that the lawyers of the Communist Party will appeal this 

dec: sion of the appeals court to the Supreme Court. So from a prac- 

| • ’ {i, 

Approved For Release 2001/03/07 : CIA-RDP91-00965R0005001 20001 42 


Approved For Release 200ypj^ T : gyy|^1-00965R0005q(J120001-2 

tical standpoint, do you see any end to the legislative maneuvering 
that the Communist Party could undertake to evade compliance with 
the Subversive Activities Act, of 1950 ? 

Mr. Hanes. As a practical matter, sir, we certainly see no early 
end. I wish there could be. 

Mr. Joseph Forer, who is the attorney for the Communist Party in 
this case, has already indicated that he does intend to appeal last 
^ Thursday’s decision to the Supreme Court. It has been there be- 

fore, and perhaps this will be the last time it goes, and perhaps there 
will be found another method to get it again through the whole proc- 
ess of litigation. It has been going on now for 6 years and, as I say, 

7 while we hope, we don’t see any early end to it ; and, of course, at the 

moment, as you know, the only organization even under petition under 
this act, until the courts have made a final ruling on it, is the Com- 
munist Party itself, and if that is finally upheld, then there will have 
to be moves, of course, which also will probably be contested in the 
courts in all of the other subordinate organizations which the Com- 
munist Party has increasingly used since 1948. 

Less and less has the party relied on those who are technically mem- 
bers of the Communist Party. It has encouraged its people not to 
be members, to be anything but, to be in other organizations, and 
otherwise support them. 

Mr. Bentley. Any reliance in any legislation on the provisions of 
the Subversive Activities Act of 1950 would not give you very much 
support in view of the possibilities of legislation ad infinitum. 

Mr. Hanes. At the moment, sir, we don’t see that it would help 
us any at all. 

Mr. Hays. Y ou mean litigation, not legislation. 

Mr. Bentley. I said for any legislation to contain a reliance upon 
the provisions of the 1950 act would not give the Department much 
basis because of the possibility of indefinite litigation — yes, I meant 
that word 

Mr. Hanes. That is correct, sir. 

Mr. Bentley. Thank you very much, Mr. Chairman. 

; . Chairman Morgan. Mr. O’Hara. 

Mr. O’Hara. Mr. Hanes, I regret that I was unavoidably detained, 
hut I have glanced over your statement. I think it is well prepared 
and I compliment you on the time and effort you have put into it. 
i I notice that you express this point, that it is necessary to use cer- 

tain confidential information that cannot be disclosed. Is it your 
thought that that information cannot be disclosed in a judicial 
hearing ? 

Mr. Hanes. I assume you mean by that, sir, is it my thought that 
it coul dn ’t be given in camera to the court ? 

Mr. O’Hara. Yes. 

Mr. Hanes. Essentially, sir, yes. This is a subject on which the 
courts themselves have made a long series of rulings. They do not 
feel it is a proper province for the judiciary. Some decisions have 
actually gone so far as to say it is a violation of the separation of 
power's 'for the judicial branch to attempt to evaluate confidential in- 
formation available to the Executive in his capacity as the conductor 
of foreign relations, with intelligence from other agencies ; that, the 
evaluation of such evidence, the bringing of it all together and the 
making of a decision involve both the protection of information given 
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l^m in confidence which should b.e respected, and is essentially a. po- 
ll :ical decision. . , _ . _ ... . ..... ...... 

j The courts themselves, in a number of eases, have held this, Wo 

tl ink it doubtful, actually, that the courts, on the basis of these de- 
ci sions, would wish to receive it in camera. 

. < That is something we cannot speak on conclusively since it is some- 
tliug for the judicial branch. We would oppose it because we feel 
it is a, violation .of the separation of powers, and because we believe 
essentially the Executive should be able to maintain the integrity of 
h:s investigative sources intact. 

. . Now, we do think — and I have tried to state clearly — that, the Ex- 
ecutive should not just be allowed to go to the court and say, “I = 

aid Hot going to tell you anything because I am not going to tell you 
anything.” 

. We feel the Secretary should state with particularity why he can- 
not make certain information available- We think he should say ex- 
actly how much of the case. is dependent upon information which he 
csn;t make available ? and that he can’t make it available for rea- 
1 sc ds that in, his opinion are substantial reasons of national security 

01 foreign policy; and then, beyond that, we still think in any evidence 
Which he has relied on, he should give a fair summary of the evidence 
both to the applicant and, of course, to the court; and that the court 
Should, as I am certain it would as it has in the past, look at the 
fair summary to see if the findings were supported by it, and also 
look at the statement of the Executive as to why he can’t disclose cer- 
\ tain portions — and I repeat they are usually small portions of the 

case— to see whether they agree that this is a valid exercise of his 
| prerogative. 

• Mr. O’Hara. Doesn’t it suggest itself to you that that would be giv- 
ing to one individual in the State Department the right to deny a 
ps ssport to someone without giving an adequate explanation to any- 
\ ore, either to the applicant or later to a court of review? 

Mr. Hanes. Actually, sir, under the provisions that we have sug- 
« gested, I don’t think that that would be the case. 

Again, we have a considerable experience in this regard as to what 
would satisfy the courts. The Supreme Court has not ruled in the 

{ wssport matter about this question of confidential information, but 
o ver courts have, and have upheld the Secretary’s right to rely on 
j confidential information under some circumstances ; but they have also _i 

] pc inted out there are limits to this, and they have indicated that the 

! Sc cretary must state with considerable particularity the substance of 

information on which he is relying. 

S b Now, usually, in almost all of the cases that I am referring to, 

1 the only thing" that, really must remain confidential is the source of 

the information. In other words, the nature of the information, 

\ what is involved, a fair summary of what it is, is given. 

Mr. O’Hara. May I interrupt to ask this question: You say that 
so ne' lower courts have held as you have indicated ? 

St Mr. Hanes. Yes, sir. 

j -i Mr. O’Hara. Has the question gone above the district court? 

I - Mr. Hanes. It has gone to the court of appeals in at least four 

j cases. ; - ■ - . . . - ' 

-•-Mr. O’Hara, There is a conflict in the decisions of our courts of 
appeals, is there not? The courts have not agreed? 
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Mr. Hanes. Nat on this question in the passport field, sir. There 
been dissenting opinions on this, but the court of appeals in 
the Kent case, the Briehl case, the Dayton case, and the Boudin case 
have held confidential information is something upon which the Sec- 
retary can rely. 

Now the Supreme Court has overturned three of those cases, but 
not on those grounds. It never reached those grounds or reviewed 
them. So far as there is an expression of judicial opinion on it, there 
' are four expressions by the court of appeals that have not been 

overturned, although they have also not been reviewed on that partic- 
ular subject by the Supreme Court. 

7 Mr. O’Hara. I want to congratulate you on the hard work you 

seem to have put in, and from your standpoint I think you have 
made a good statement — not that I agree with you. Convicting a 
person, or withholding from him a passport on hidden information, 
not revealed even to the Court, seems to me to be going pretty far 
from the American concept. 

Mr. Hanes. Thank you, sir. 

Chairman Morgan. Mr. Coffin. 

Mr. Coffin. Thank you, Mr. Chairman. 

■fi'Mr. Hanes, do you know any other area where a right guaranteed 
by the Constitution — and we are talking about a right guaranteed 
by the fifth amendment — is finally determined other than by the 
Supreme Court? 

Mr. O’Hara’s question was focused on this point, which is the crux, 
or one of them, of the legislation before us; namely, who should 
make the final decision whether the secret information is or is not 
adequate to uphold the decision of the Secretary of State. I am 
not talking about whether this should be disclosed, but only whether 
the Court or the Secretary of State should have the final power of 
decision. 

You say the Secretary of State should because this is a matter 
within his province and I am just asking whether there is any other 
right guaranteed by the Bill of Rights which can be finally deter- 
. mined by some official other than the Supreme Court of the United 

States. 

Mr. Raymond. Mr. Chairman, if I might deal with that one 

Chairman Morgan. Go ahead, Mr. Raymond. 

STATEMENT 0E JOHN M. RAYMOND, ACTING LEGAL ADVISER, 
DEPARTMENT OF STATE 

M r, Raymond. I think the problem is not who makes that decision, 
but rather what is the decision. 

;a ilf the question is one of a political nature, that has always been 
left to the political branch of the Government and the Court does 
not. decide. 

■ Mr . Coffin. My question is: Is there any other case — and I am 
asking for information now, that would be helpful— is there, any other 
eajse where you get a conflict between a political decision, which should 
Jbe made by the Executive or by Congress, and an individual right 
guaranteed by the Constitution, which should be adjudicated by the 
Court? 
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"Mr. Raymond. You have frequently, of course, in cases a conflict 
between what in effect are two rights and that question is always 
'Sighed by the Court when they get into conflict. They try to resolve 
it without having a conflict come to the surface, but where there is a 
conflict they simply have to weigh the rights. The Supreme Court 
lias done that in a number of cases. 

‘Mr. Coffin. I am talking about the particular conflict between a 
political decision and the constitutional right of an individual. 

Mr. Raymond. I can’t offhand quote you a case, but I l:hink that 
1 here are such cases. I will be glad to look into that and see if 
there are. 

'-Mr. Coffin. I am ignorant on this, myself. 

■ f Mr, Raymond. I am reminded by my associate that in the Chicago 
i'/tid Southern case— that was the question of the right of an American 
company to do business abroad, where this question came up, and that 
was a; Supreme Court case. 

Mr. Coffin. That is not exactly the kind of individual right that 
the Bill of Rights guarantees. 

Mr. Raymond. That is true, and that is what I thought you were 
referring to. 

■ ^However, in the Briehl case, that case was used by the court of 
appeals as one of its authorities. 

®r. Coffin. I don’t criticize you for not having the answer, but I 
would be glad to have you submit for the record a memorandum where 
you could show precedents in this field for this type of decision. 

. Mr. Raymond. I would be very glad to see what we can find on that. 

■; -(The information requested is as follows:) 

The area of “liberty” guaranteed by the fifth amendment, which may be 
described as the “right” to engage in business or follow one’s profession, has 
teen the subject of several Supreme Court opinions with regard to the effect 
on such rights of political or administrative decisions. 

. ,In United States v. Qurtiss-Wright Gorp., 299 U.S. 304, 320 (1936), the Court 
cofteidered the effect of a joint resolution providing that if the President finds 
prohibition of sale of munitions to certain Latin American countries may con- 
tribute to peace between them, and if after consultation with other Latin 
American governments the President makes a proclamation to the foregoing effect, 
such munition sales shall be unlawful. The President issued a proclamation, 
and the defendant was indicted for violating the joint resolution and the proc- 
lamation. In upholding the joint resolution and the President’s proclamation, 
the Court said : 

“* * * Moreover, he [the President], not Congress, has the better opportunity ^ 

of knowing the conditions which prevail in foreign countries, and especially 
in this true in time of war. He has his confidential sources of information. He 
has his agents in the form of diplomatic, consular, and other officials. Secrecy 
in respect of information gathered by them may be highly necessary, and the 
premature disclosure of it productive of harmful results, * * * ” 

In Chicago <f Southern Air Lines v. Waterman Corp., 333. U.S. 103, 111 (1947), 
the Court, considered the effect of sections 801 and 1006 of, the Civil Aeronautics 
Act. Section 801 provided that any CAB order permitting a citizen or foreign 
flit .carrier .to .engage in foreign air transportation “shall be subject to the 
approval of the President.” Section 1006 provided for judicial review of “any 
prfier” of the CAB, except only an order concerning a foreign air carrier. 

Nevertheless, the Court held it could not review a final order approved by the 
President regarding a citizen air carrier in foreign air transportation. The 
President had directed certain changes in the CAB order, and the Courl. said 
in .regard thereto: 

, yjjylple the, changes' made at direction of the President may be identified, the 
reasons therefor are not disclosed beyond the statement that ‘because of cer- 
tain factors relating to our broad national welfare and other matters for 

I ' ; ' _ ' ’ ' i: 
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which the Chief Executive has special responsibility, he has reached conclu- 
sions which require’ changes in the Board’s opinion. 

"The court below considered, and we think quite rightly, that it could not 
review, such provisions of the order as resulted from Presidential direction. 

The President, both as Commander in Chief and as the Nation’s organ for 
foreign affairs, has available intelligence services whose reports are not and 
ought not to be published to the world. It would be intolerable that courts, 
without tl?e relevant information, should review and perhaps nullify actions 
of the Executive taken on information properly held secret. Nor can courts 
-s sit in camera in order to be taken into Executive confidences. But even if courts 

•could require full disclosure, the very nature of Executive decisions as to 
foreign policy is political, not judicial. Such decisions are wholly confided 
by our Constitution to the political departments of the Government, Executive 
__ and Legislative. They are delicate, complex, and involve large amounts of 

* prophecy. They are and should be undertaken only by those directly responsi- 

ble to the people whose welfare they advance or imperil. They are decisions of 
a kind for which the judiciary has neither aptitude, facilities, nor responsi- 
bility and which has long been held to belong in the domain of political power 
not subject to judicial intrusion or inquiry. * * *” 

In Greene v. MoElroy (27 Law Week 4528 (1959)), the plaintiff had been 
denied security clearance for employment by a Defense Department contractor 
after a hearing which, the court noted, began with a statement by the chairman 
which included the following : 

• "The transcript to be made of this hearing will not include all material in 
the file of the case, in that, it will not include reports of investigation con- 
ducted by the Federal Bureau of Investigation or other investigative agencies 
which are confidential. Neither will it contain information concerning the 
identity of confidential informants or information which will reveal the source 
Of confidential evidence. The transcript will contain only the statement of 
reasons, your answer thereto, and the testimony actually taken at his hearing.” 

The court emphasized that it was not deciding whether the hearing given 
plaintiff was in accord with due process on the facts ; it held only that a hearing 
without confrontation had not been explicitly authorized by either the President 
or Congress. But the court very clearly implied that it might be constitutionally 
proper for the President or Congress to authorize such a hearing where “neces- 
sary and warranted” : 

“Before we are asked to judge whether, in the context of security clearance 
cases', a persoii may be deprived of the right to follow his chosen profession with- 
out full hearings where accusers may be confronted, it must be made clear that the 
President or Congress, within their constitutional powers specifically have de- 
cided that the imposed procedures are necessary and warranted and have author- 
ized their use.” 

Turning now to the passport field, the administrative procedure involved in 
14 the present bill would permit the use of evidence which, for reasons of national 

security or foreign relations, the Secretary of State determines must remain 
confidential. The bill would require that a fair summary be given the applicant. 

The source or perhaps certain specific details might be withheld. While this 
procedure has not yet been passed upon by the Supreme Court, it has been 
upheld by the lower Federal courts. 

In Boudin v. Dulles (235 F. 2d 532, 535 (1956)), the court of appeals stated: 

“We do not reach in the present posture of the case the contention made by 
Boudin that the Secretary cannot rely on confidential information in reaching 
his decision. But since that question may arise at a subsequent stage, we think 
the Secretary should — if he refuses a passport to Boudin after the further 
Consideration we have ordered — state whether his findings are based on the 
evidence openly produced,, or (in whole or in material part) on secret information 
not disclosed to the applicant. If the latter, the Secretary should explain with 
stich particularity as in his judgment the circumstances permit the nature of 
the reason why such information may not be disclosed. 4 * * * This will facilitate 
the task of the courts in dealing with the question of propriety of the Secretary’s 
use of confidential information — a question which, we repeat, we do not now 
reach. 

t- “* * * if the passport is still refused by the Secretary, and further judicial 
review is sought by Boudin, the district court may consider whether the findings 
Baade are justified by the evidence of record, or, if they are not SO' justified, 

ifi considerations of Internal security rather than of the conduct of foreign' affairs are 
involved, we think the Secretary should so state. 
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wl §ther the Secretary has given reasons valid in law for keeping confidential any 
in: 'urination— not disclosed to the applicant — upon which he states he has 
belied.” . ........ 

• The Boudin case was subsequently disposed of without passing upon the fore- 
go. 1 fig. 1 " ;’ Vi ; ;■ 1 ‘ ■ 

-■ Til Dayton v. Dulles (537 F. 2d 43 (1956)), the district court’s summary dis- 
missal of the complaint was reversed and remanded, the court of appeals quoting 
in part what is quoted above in the Boudin case. The district court, upon retrial 
; (IiB F. Supp. 876, 881 (1956)), noted that the substance of the confidential 
information relied upon by the Department of State was disclosed to the plaintiff, 
bu; 5 not the sources oi'_detalls. . The Secretary certified that disclosure of the 
latter would have an adverse effect upon the source of security and intelligence 
information. The Secretary also certified that he relied on other confidential 
Information not disclosed at; all on the ground that to do so would prejudice the 
Conduct of foreign relations. The district court then said : 

’ ’“In tlie light of the foregoing, it is my opinion that the denial of a passport to 
the plaintiff did not violate either procedural or substantive due process. 

‘ To hold otherwise would be to say that any citizen of the United States desiring 
a passport for the purpose of going abroad to engage in activities which will 
fid/^rice'the Communist , movement could force issuance of the passport unless 
-thi ..Secretary of State made disclosures detrimental to our national interest, 
Effecting our internal security, and prejudicing the conduct of the US foreign 
t rel liions. 

" “jjuch a holding would be contrary to a body of decisions which recognize 
th( complicated, delicate, and manifold problems relating to our foreign rela- 
- tio ts and the fact that such relations are largely immune from judicial inquiry 
or 'fiterference. Latvian State Cargo £ Passenger S.S. Line v. McGrath (88 U.S. 
| App.T5.Cf. 226, 188 F. 2d 1000), certiorari denied (342 U.S. 816, 72 S. Ct, 30, 96 

L. Ud. 617) ; United States v. Gurtiss-Wright Export Corporation (299 U.S. 
3(H ,57 S. Ct. 216, 81 L. Ed. 255) ; Harisiadcs v. Shaughnessy (342 U.S. 580, 72 
S S. Ui. 512, 96 L. Ed. 586).” * * * 

‘ A® wa,s observed by Mr. Justice Holmes in Moyer v. Peabody (212 U.S. 78, 
| 84, 29 S. Ct. 235, 236, 53 L. Ed. 410), ‘it is familiar that what is due process of 

lav depends on circumstances. It varies with the subject matter and the 
necessities of the situation.’ ” _ 

‘ Mr. Justice Frankfurter pointed out in Joint Anti-Fascist Refugee Committee 
V. McGrath (341 U.S. 123, 1G3, 71 S. Ct. 624, 644) that ‘due process is not a 
I fife ihanical instrument. It is not a yardstick. It is a process. It is a delicate 

i pffeess of adjustment inescapably involving the exercise of judgment by those 

whmj the Constitution entrusted with the unfolding of the process.’ 

I Betts v. Brady (316 U.S. 455, 462, 62 S. Ct. 1252, 1256, 86 L. Ed. 1595), 

j the Court said : 

, ,v, ‘That which may, in one setting, constitute a denial of fundamental fair- 

ness, shocking to the universal sense of justice, may, in other circumstances, 
End in the light of other considerations, fall short of such denial.’ 

“In addition to providing protection to the rights of individual citizens, the 
Constitution also recognizes interests of the Government and when conflicts 
ari’f, they can be resolved only by ‘balancing the conflicting individual and 
national interests involved.’ American Communications Association, CIO, v. 
Vo ids (339 U.S. 382, 410 70 S. Ct. 674, 690, 94 L. Ed. 925) . 

I ' “the egsenqp, of the plaintiff’s claim is that he is entitled to confrontation of 

all witnesses and that denial of such confrontation constitutes a denial of due 
pro 'oss. ' 

i “this contention asserts for the plaintiff in an administrative proceeding a 
r ® 1 l.°^.£. on ?i‘ on .t6tion conferred only on defendants in criminal actions and is 
■ESt -Ippported by authority where the question has been raised in administra- 
: tlv< proceedings. * * * 

“It seems to me that the Supreme Court disposed of the problem when, In 
Chicago £ Southern Air Lines, Inc. v. Waterman S. S- Corp. (333 U.S. 103, 111, 
68 !5, Ct 431, 436, 92 L. Ed. 568) , it said : 

•i • i ‘The President, both as Commander in Chief and as the Nation’s organ 
for foreign affairs, has available intelligence services whose reports are 
f. r : foot and ought not to be published to the world. It would be intolerable that 
; tourts, without the relevant information, should review and perhaps null- 
! ify actions of -the Executive taken on information properly held secret. 

* Kw CM. coptts sif. m camera in .order to be taken Into Executive confidences.’ 

' ‘“Ip my opinion, the Court must accept the reasons advanced by the Secretary 
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df State for not disclosing the source of the confidential information referred 
to and, under the circumstances of this case, the manner and use of confidential 
Information accords with both procedural and substantive due process.” 

When the Dayton case again came before the appeals court (254 F. 2d 71, 74 
(1957) ), the court specifically approved of the Secretary’s use of confidential 
information in view of the manner of its use and the nature of the case, em- 
phasizing that “regulation which is reasonable in relation to its subject and is 
adopted in the interests of the community is due process.” 

“The second question is whether the Secretary could base his conclusion in 
' this matter partly upon confidential information. Even if the ground for de- 
nial is valid, is the denial valid if the evidence which establishes the ground 
is confidential? The Secretary stated, as we have pointed out, that disclosure 
Of. tins information would be detrimental to the national interest in respect to 
internal security and the conduct of our foreign affairs. ■ Our view is that upon 
. y that basis he need not disclose the information but he may act upon it. 

“The Supreme Court has not passed upon the precise question here before us, 
l.e., the permissible reliance upon confidential information in a passport case. 

But we find* helpful guideposts in the principles laid down by the Court in dif- 
ferent fields. The right to engage in business and the right to enter into con- 
tracts are parts of the liberty protected by the 5th and 14th amendments. No 
pef&bn can be deprived of those rights except by due process of law. The guid- 
ing principle in respect to them is well set out in the West Coast Hotel case, 

There the Court had before it a minimum wage act. The attack was that the 
statute was a deprivation of freedom of contract, a part of the liberty pro- 
tected by due process of law. ‘The principle which must control our decision 
is not in doubt,’ the Court said. ‘Liberty under the Constitution is thus neces- 
sarily subject to the restraints of due process, and regulation which is reasonable 
in relation to its subject and is adopted in the interests of the community is due 
process. [Italic supplied.] Quoting from its own opinion in Chicago B. <& Quincy 
R, Co, v. McGuire, and referring to the freedom of contract, the Court said, 

.‘Liberty implies the absence of arbitrary restraint, not immunity from the reason- 
able regulations and prohibitions imposed in the interests of the community.’ ” 

- The Court then quoted the often-quoted language of the Chicago & Southern 
Air lAnes case, holding that due process “is not violated if the right to do busi- 
ness. abroad is denied upon the basis of confidential information pertaining to 
foreign affairs.” The principles laid down in cases involving commerce, the 
Court said, are of assistance in testing the nature of due process required in 
passport cases. The Court then concluded : 

.“.We have before us a determination by the Secretary of State, based upon 
confidential information derived from sources available to him in the course 
of the performance of his duties, that a certain person intends to go abroad to 
advance the Communist movement. The Secretary disclosed to the person 
the substance of this confidential information, Upon the reasoning indicated 
» in the. .foregoing paragraphs we conclude that this procedure satisfies the re- 

quirements of due process in such a matter. The community interest makes it 
necessary that this be so. The right to travel abroad may be denied upon that 
basis, . . 

“Americana always resent and oppose the deprivation of liberty upon the 
* basis of undisclosed information. We do so in this area. We would not agree 

to it except in necessitous circumstances of public concern. Such circumstances 
are here.” * * * 

“There the problem is whether disclosure would adversely affect our internal 
security or the conduct of our foreign affairs. The cases and commonsense hold 
that: the courts cannot compel the Secretary to disclose information garnered 
by him in confidence in this area. If he need not disclose the' Information he 
has, the only other course is for the courts to accept his assertion that disclo- 
sure Would be detrimental in fields of highest importance entrusted to his ex- 
clusive care.. . We. think we must follow that course.” 

The Dayton case was reversed by the Supreme Court on other grounds with- 
put discussion of the foregoing. 

; 'Lb JjrieJil v. Dulles. (248 F. 23.561, 574' (1957), the appeals court allowed the 
hfee fff confidential information’ saying : 

SrtsJi 1 PUJttplains that the evidence in respect to the allegations asserted 
Jp the Secretary’s advices to him may be in part, confidential, and he argues that 
Aafch possibility' effectively nullifies "the due process of' the procedure. He seeks 
to bring the situation within the doctrine followed by the Ninth Circuit in 
Parker v. Lester, that if it be established in advance that a proffered admini- 
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strittve remedy will not afford due process, the remedy need not be pursued. 

I It ig true that a passport denial may be based upon confidential information, 

j But due process of law is a term of variable, content. The necessity for secrecy 

in the conduct of foreign affairs haf ,J|een asserted, seemingly without question, 

} ever since President Washington refused to submit to the House of Represent- 

atives the documents relating to the Jay Treaty. The Supreme Court said in 
the Curtiss-W right case: 

; “ ‘The marked difference between foreign affairs and domestic affairs in 
this respect is recognized by both Houses of Congress in the very form of 

■ tr ’tht'ir requisitions for information from the executive departments. In the 

iSjttse t>f every department except the Department of State, the resolution 

• directs the official to furnish the information. In the case of the State De- 
partment,' dealing with foreign affairs, the President is requested to furnish 
the information, “if not incompatible with public interest.” A statement that 
to furnish the information is not compatible with the public interest rarely, 

■ tf ever, is questioned.’ 

“And recognition of the necessity for secrecy in foreign affairs, coupled with 
a strong admonition to the judiciary against any attempts on its part to i>eer 
into or to unveil such confidential material, is contained in the Court’s opinion 
In :he Chicago & Southern Air Lines case, from which we have quoted. That 
cas S concerned the right of an American company to do business abroad, ’that 
wa :.a right of the applicant if he could meet the appropriate specifications. But 
the Supreme Court specifically and emphatically pointed out that the President 
] could deny the application for secret and confidential reasons. We know of no 

j reas'on why an individual’s right to travel abroad is to be treated by different 

| constituional standards than is his right to do business abroad. And we know 

of no reason why treatment of alleged Communist affiliation is to be put upon a 
| preferred basis as compared with ordinary commercial infirmities or adverse 

j suggestions. 

“Further justification for secrecy in a case of this type is supplied by the fact 
that the Nation is in a state of national emergency, caused by the infiltration 
program of the Communist movement. During such an emergency Cabinet officers 
i ma./'be forced to act on the basis of information the publication of which is in- 

i consistent with national security. When the Secretary of State avows that in 

j the interest of national security he cannot spread certain information on an 

open record, and explains with as much particularity as possible the reasons why 
he cannot do so, courts must rely upon his integrity and accept his statement, 
i “We held in Boudin v. Dulles that, where a passport has been denied by the 

Secretary on the authority of a specific regulation, he (the Secretary) must make 
findings in writing responsive to the requirements of that regulation, and in such 
a else must state whether the findings are based on evidence openly produced 
i or c fl. secret information and, if the latter, ‘should explain with such particularity 

as i n his judgment the circumstances permit the nature of the reasons why such 
information may not be disclosed.’ We adhere to that ruling. We are of the view " 

that due process in passport proceedings does not prevent the use of confidential 
information when foreign affairs or the national security is involved.” [Empha- 
sis Killed.] 

1 he Bright case, like the Dayton case, was reversed by the Supreme Court on 
otK it grounds, without discussion of the foregoing. 

I,; may he noted, moreover, thai: the Supreme Court has expressly upheld the 
use of a “fair rfisumA” of adverse confidential information relied upon by an 
appe’al board in considering a claim of conscientious objection to military serv- 
ice. In United States v. Nugent (346 U.S. 1 (1953)), the specific issue was 
j whether the registrant should be entitled to see an FBI report and to be informed 

of the names of persons giving evidence to the FBI. The Court held, 5 to 3, that 
the registrant was entitled to no more Ilian “a fair rAsnmA of any adverse evidence 
\ in 1 bq investigators’ report,” that the “hearing” required by the statute did not 

rqq fire “a full-scale trial for each appealing ’registrant,” and that due process 
"did not require such a trial. 

Mr. Coffin. I join with, my colleagues in saying that your statement 
wa 3 very fair and logical, hut I do not think it is long enough on facts. 

Youhave had opportunity during the past year to gather facts of two 
kinds and perhaps these could be submitted before the hearings close. 


j | 
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One is the question the chairman asked you about the number of 
applications — the traffic in this business since a year ago — you could 
collate these facts, could you not? 

Mr. Hanes. Actually, sir, as I say, we have attempted to avoid 
using these figures simply because I can’t give you figures on people 
who would have been denied passports. That is something you can 
only determine at' the time. 

In my testimony at the end of April before another committee, I 
said that as of that date there had been approximately 1,150 applica- 
tions from persons about whom there was some record of affiliation. I 
am not able to say that every one of those would have been denied 
« passports because we have no way of knowing until we go through it ; 

but the general rate of rise of this kind of application since the time 
of Mr. O’Connor’s testimony last year to the present has been about 
100 a month. 

Mr. Coffin. The second place where I would be interested in more 
facts: Could you give us without revealing names or prejudicing any 
sources of information, can you give us cases of people who have gone 
abroad and come back and what they have done ? Can you give us a 
fair sampling without, as I say, hurting your own efforts in the future ? 

Mr. Hanes. Well, the difficulty, sir, is always in this question of 
what they have done. This is why we have felt so strongly in this 
field : If legislation requires you to show in advance — and I might go 
so far as to say, if you are required to show after they have traveled — 
precisely what they have done to damage the national security, we find 
this nearly impossible. We have little or no way, for instance, of 
knowing what a person does once he gets abroad and, let’s say, into 
th§ Soviet Union and Communist China. 

" Mr. Coffin. But what he does when he comes back here ? 

Mr. Hanes. Well, again we may eventually find some evidence of 
that when these people get back. As you know, the Government has 
methods of finding out some of the things going on inside the Com- 
munist Party and some of this may come to light. 

We do know, of course, that the travel of many of these people is 
« at the present time something that is being directed by the party. 

We know what they have done in some cases when they traveled in 
the past. We do know what some of the people have done abroad in 
their public statements. We know some of these things. 

* For instance, we have an applicant right at the moment who has 

lived abroad, out of this country for approximately 10 years. He has 
been thrown out of two countries. He has been living for some years 
now in East Germany. He is a very prominent official of the East 
German labor organization and is high in the councils of the Com- 
munist Party of East Germany. He has used those positions to be 
very effective in a propaganda way for a number of years, 
j He has full Communist documentation, including their permission 

to come out from under the Iron Curtain and demand — which, he 
has done in no uncertain terms and with a good deal of pounding 
oh the table — -his right to an American passport. He isn’t quite sure 
where lie wants to travel, but he feels he would like to go perhaps 
to sbthe. neutral country — he mentioned India— and he wants a 
* passion. 

Now, that is the kind of case, or some of the kinds of cases we 
have. 
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“ r ®' “Mr.'llAYS. Would you yield to me? 

«Why don’t you just refuse it and tell him to go to court? 

Mr. Hanes. We have not as yet acted on that case, and this is 
perhaps a good suggestion. 

'‘’CJhairman Morgan. The gentleman’s time has expired. 

: Mr. Farbstein. . 

Mr. Farbstein. Mr. Hanes, you are an interested party in all these, 
proceedings, aren’t you? 

< : Mr, Hanes. Well, up to a certain point 

Mr. Farbstein. When I say “you” I mean the State Department, 
of course. T don’t mean you personally. 
vemm* fjjMe* Hanes. Yes, ‘sir. 

f Mr. Farbstein. Do you think there should be a review, by the 
i interested party, of his own act? 

Mr. Hanes. Well _ , 

sMr. Farbstein. Isn’t there something in the nature of a conflict of 
interest there? , 

' Ijklr. Hanes. Let me assure you, sir, that we in no way attempt to 
i liggest that we think there should not be — indeed, I don’t think 
1 hat any legislation could deny the right to a judicial review of these 
procedures. 

‘Mr. F arbs tein. Well ? then, why do you object to that portion of 
tbp review referred to m H.R. 8329 where the Court shall, consider 
confidential information only in the event that the information, that 
is on the record appears to him to be inadequate? 
t-Mr. Hanes. Well, as I tried to say to Mr. O’Hara, sir, we do have 
spine question as to whether the — in the field of political decision, 
that this particular kind of information is something that should 
be made under , the separation of powers as it were, in a confidential 
statemen t to the Court. _ .......... 

i Really this is basically a constitutional question and certainly 
doesn’t, imply any indication on our part that we don’t think the 

courts are trustworthy, of course ; but it is a more basic question 

r Mr. Farbstein. Then the only difference between us is that you 
'.yant.a determination somewhere as to whether or not the Coqrl con- „ 

sfitutjonally should be given that right ; isn’t that so ? 
a Mr,. H anes. Well, this is certainly a part of the question. Let me 
say this — and perhaps this is an answer to your question : With re- 
gard to the kind of confidential information about which we are 
sneaking, upon which the Secretary should rely, we have no hesita- 
tion, certainly, as to the adequacy of this information. We should 
b$ve go hesitation. pp that ground as to anybody reviewing it. 

£ The grounds of our hesitation are entirely different. They are 
apt because 'wq don’t think it will stand up to a review. It is really 
a question as to whether this is a proper function for the judiciary; 

'i|hether.in this, held, of national, security and foreign affairs an essen- 
tially political decision of the executive based on intelligence sources 
npd of confidential .information that is received from foreign govern- 
ments. is something that he should properly turn over for decision to 
, another branch of the Government. 

, Mr, , .Farbstein , S„o .far as I know, I don’t , think anybody would 
oppose, as Dr. Judd said, the right kind of legislation. 

■ Ho 5 v, what is the right kind of legislation? It is a moot question. 

4. ■ : • . ,v !-:1 i 
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Are the civil rights of the individual to be given consideration ? I 
think you will agree they should be given consideration ? 

Mr. Hanes. Yes, sir. 

Mr. Farbstein. The feelings of another government must also be 
taken into consideration. It is very important. So you must strike 
a balance. 

If you are going to take a position that you want it all your own 
way, you are going to continue to have difficulty in getting legislation. 

That is the result of what happened last year. And it seems to me 
under those circumstances that you should be satisfied to give a little. 

Now, I can understand if you have security information from a 
- <j foreign government that you don’t want to disclose the name of the 

government, the foreign government, because it may close that source 
of information to you. 

Now, I appreciate that, but supposing you get somebody who doesn’t 
like somebody else and gives you information — not a government, not 
an official body. Why shouldn’t that individual who gives informa- 
tion in connection with a neighbor, or someone that he doesn’t like, 
why shouldn’t that be subject to cross-examination? Why shouldn’t 
that be subject to disclosure? 

According to your interpretation of the bills that you want, you 
want to restrict the disclosure of all information, or the names of peo- 
ple. You don’t want to disclose the names of anybody, do you? 

Mr. Hanes. No, sir, that is not so. If I gave that impression, I have 
very badly stated our position. The kind of person that you are re- 
ferring to, we believe, either should be prepared to come and give 
testimony openly or the Department should not rely on this informa- 
tion.. 

Now, we feel that the Secretary of State, when he relies on con- 
fidential information — and the courts also feel this and have said it — 
should be required to certify to the court that the reason he cannot 
disclose this is because of substantial danger to the national security 
or to the foreign relations of the United States, 
i ,1 suppose it is conceivable that 

i Mr. Farbstein. You may think a certain individual is important 

enough and that the disclosure of his name may affect the security 
i<>f the United States, but I may not think so. You are an interested 
party and therefore you would take one view where I, being either 
- interested or di interested, might disagree with you. 

Basically, this is in the nature of a penal statute. Being then in the 
nature of a penal statute, there should be particularization of the basis 
for failure to disclose, or denial of disclosure, and that is when I say 
to you that the question of civil rights should be considered a bit more 
liberally than what you attempt to consider it. 

There is on page 3 of bill H.R. 8329, certain methods — well, there 
is particularization where the U.S. security would be endangered. 

Would you please tell me, if you can, what else you would add to those 
three items, and I say particularization is necessary because in my 
opinion the bill is in the nature of a penal statute. 

Mr. Hanes. As far as the penal statute goes, sir, I think we should 
be very clear that the denial of a passport should never, in our opinion, 
be a punitive action. It is a preventive action. 

44763— Sa— 3 
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Ml*. Farbstein. I dont say that this in and of itself is a penal 
statute, but it is in the nature of a penal statute and all penal statutes 

of necessity must be particularized or detailed. . 

Mr Hanes. Specifically, sir, we feel that under these findings on 
page 3 of the bill— which, as I said, we certainly don’t disagree with— 
that under those you could not deny even an active and dedicated 
Communist a passport. In our opinion, this doesn t meet the require- 
me nts that we feel are necessary to be met. 

Mr. Farbstein. Well now, let’s see. Lets take (A). 

transmitting, without proper authority, security information of the United 
Sta tes ; 

You don’t want to give X a. passport because you are afraid, because 
of his past record and because of information in your possession, he 
wi 'l transmit security information, isn’t that correct ? 

Mr Hanes. Well, there might be a particular case ; but there are 
a considerable number of persons who are extremely necessary to the 
Communist apparatus whose job docs not require such transmittal. 

Mr. Farbstein. What woidd he be doing if he wouldn t be trans- 

^Mi^^Ian™^ T he most difficult part of this whole statute is the 
advance finding requirement; that the Secretary of State must find 
reasonable grounds to believe that liis activities abroad would specin- 
c’a ly do one of these rather extreme things. ... , 

Xow, we feel on the basis of what the known objectives and oper- 
ation's of the Communist Party are, and a person’s past actions, that 
there is a pretty reasonable presumption as to what he will do abroad ; 
but we also feel it would be nearly impossible in almost any case to 

make an advance showing of that. . 

Chairman Morgan. The gentleman s time has expired. 

Mr. Meyer. 

' J ffir. Meyer. Thank you, Mr. Chairman. , 

Mr. Hanes, I am quite interested in the meaning of words and 
different expressions which can be quite truthful, but also there could 
be another phase to them. 

For instance, on page 3 you say : 

Such a conspiracy can operate successfully only so long as It can maintain 
security and rapid communications. 

E would like to ask you, isn’t it also true that freedom can cnlv 
operate successfully if it maintains such communications? _ 

Mr Hanes. Yes, sir, I feel that the freedom of information across 
na tional boundaries is one of the greatest guarantees that freedom has 
in the world today. 

Mr. Meyer. Thank you. 

1 you, on pa< 

ill d like you uv . — — ~ 

variety” referring to political opinions 

things. , _ , „ 

Could this be Mr. Nixon’s Republicanism ? 

Mr. Hanes. I purposely used that phrase really to suggest the un- 
desirability and impossibility of ever establishing any such criteria. 

1 should have probably put it in quotation marks. I intended to 
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suggest there is no such thing and that we have no desire or intention 
of establishing any kind of criteria ; to say one thing is orthodox and 
another isn’t, or to attempt to deny anybody’s going abroad simply 
because the administration, let us say, may not happen to like what 
he says or what he believes. 

Mr. Meyer. In other words, you meant there was no “orthodox 
American variety ?” 

^ Mr. Hanes. I meant it, sir, and I am grateful to have you point out 

that perhaps I didn’t make that clear. 

Mr. Meyer. Thank you. 

And then on page 6 you have a statement here that “he should 
* carry the burden of demonstrating clearly that he will not engage” 

and so forth. Now, I think I understand what you mean, but I also 
believe that you probably have a legal background and understand 
the American system of law which is founded upon the principle that 
a man is innocent until proven guilty, and that this is more or less 
turning this around, isn’t it? 

Mr. Hanes. Well, sir, if I could answer that in a couple of ways: 

Again I would like to emphasize that these are not and we don’t think 
they should be, judicial proceedings involving guilt and innocence, 

Those are all terms that involve crime and punishment. Denial of a 
passport we don’t think should be a punishment for anything. This 
is a preventive action, and if a person violates his restriction — or if 
there is a criminal action, it should be handled by other means. But 
I also have pointed out that we believe the Congress should establish 
in this law—- and incidentally, the Congress has established in many 
previous laws — findings concerning the nature, activities and methotfs 
of operation of the Communist Party. 

,We believe that the Department should then be required, if they 
wish to deny somebody a passport under these grounds, to demonstrate 
that a person is knowingly, actively, and currently engaging in activi- 
ties supporting that conspiracy for these ends which the Congress has 
found to be inimical to our security. 

Having made this finding, we believe that the Secretary ought to 
l. * be able to deny a passport. However, even under those circum- 

stances, we can conceive of cases where a person, unlikely though it 
may be, might be traveling abroad solely for other reasons, or under 
some circumstances might bring the Secretary to agree that he was 
<- probably not going to engage in such activities. 

Mr. Meyer. Some people advance the idea that actually what you 
are doing here is saying that a man is guilty and that you are de- 
manding that he prove himself innocent and in fact the denial of a 
passport could in many cases be a form of preventive crime, or pro- 
tective custody and protective arrest. 

This is what is indicated if this is done in this manner. 

Mr. Hanes. The Department must first establish these things, that 
the person is knowingly and actively and currently engaging in such 
activities. 

This next sentence is intended to be an additional protection to the 
individual, that even after the Secretary has made this finding, the 
individual should be allowed to show if he can, as to a particular 
trip, despite the evidence as to his present activities that he is not 
going, in this case, for that purpose. 
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32 PASSPORT LEGISLATION 

Mr. j^Eypt. I find it difficult to reason out, that actually under con- 
ditions where you use confidential information and don’t disclose the 
source, that this can be done in a fair and equitable manner. That 
; is the general conclusion that I arrive at. 

I guess my time has expired. 

‘Chairman Morgan. Mr. Gallagher. 

Mr. Gallagher. I would like to say that you. seem to place great 
emphasis on the passage of information by couriers which forms the - 

basis of your right to deny a passport. 

It is very difficult for me to believe that in this day and age they 
Would rely solely on that type of passage of information for the 
continuation of their apparatus. You say that the power of making 
tie decision should not necessarily rest in another branch of the 
govern In out. If it were solely that, I would agree with you. How- 
e\ ef , there is the question of civil rights involved here and the last 
ri sort in the question of civil rights should be in the judiciary. 

I believe if there were some way we could reconcile both of these 
principles, you would have a better opportunity for this type legisla- 
tim passing. I agree with you that we should have this legislation 
hut we certainly should not jeopardize any question of civil rights. 

I ' think your counsel certainly should research the effects of this 
and' pass that along because this'is a novel approach for the executive 
to jeopardize civil rights on. a strictly administrative basis. I would 
lire to hear what your results are on your research. 

! I yield my time. . „ r ... 

’ ■ ifr Bentley. I want to &sk one question. You may ansever it or 
'supply the answer for the record. Do you regard the possession of 

a passport as a privilege or a right? . . 

Mr. Hanes. I regard the possession of a passport as a privi lege. 

This question 20 years ago could have been answered, much more 
gi,pplv and I think there would have been no question about it 

whatsoever. , , . ... 

The fact is that, as has been brought out m earlier questioning, the 
passport today has a dual function, one of which is political and one 

0 f which is as an exit permit and complicates it. I think the privi- 
lege quite clearly appears from the provision of the passport m which 
the Secretary of State requests, “all whom it may concern to permit 
safely and freely to pass, and in case of need to give all lawful aid 
and protection to the above-named citizen of the United States. 

! Tnis is a privilege which is dependent upon a number of things* 

It is dependent upon citizenship. It is ultimately dependent, I sup- 

1 ose, fis citizenship should be, on the matter of allegiance. 

3if r , Bentley. The right to travel, of course, on the other hand, is 
8. right and not a privilege. The right to travel abroad. 

Mr Hanes. The right to travel, if you wish to be technical about it, 
is a constitutionally protected right derived from the liberty clause 
o! the fifth amendment. 

If I might be a little more accurate, I would say probably the right 
qf a citizen to exit the United States is a constitutionally protected 
"right, because I think it would be difficult for us to say the U.S. Gon- 
stitution can protect what a citizen can do in a foreign country, that 
is exclusively under the control of the foreign country. 
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Mr. Bentley. It would be interesting to have an answer for the 
record, Mr. Hanes, unless you care to give one now, as to how the ex- 
ercise of a right — that is, the right of travel — can be conditioned by 
what is not a right but a privilege, that is, the possession of a pass- 
port. 

Mr. Hanes. We would be very glad to supply a comment on that, 
sir. I would rather do that for the record rather than give an offhand 
reaction to it. It is a very interesting question. 

(The information requested is as follows:) 

Tlie obtaining of a passport is a privilege. Section 215(b) of the Immigration 
and Nationality Act of 1952 (8 U.S.C. 1185(b)), has made it unlawful, during 
, the existence of a state of war or national emergency proclaimed by the Presi- 

dent (and upon Presidential proclamation of the necessity for restrictions upon 
exit and entry), for a citizen to depart from or enter, or attempt to depart from 
or enter, the United States, unless he holds a valid passport. Thus, the Con- 
gress has, in effect, given to the President and the Secretary of State the power 
to control the right of the citizen to exit from the United States. (See the limi- 
tations upon travel set forth at 22 O.F.R., pt. 53. ) 

The effect of this act of Congress, when coupled with the Presidential proc- 
lamation, has been to alter the traditional character of a U.S. passport. 

A passport is no longer merely an international document of identification. 

It is in addition an exit permit, the possession of which is required before 
the right to depart may be exercised. Criminal penalties are provided by sec- 
tion 1185 to punish violation of these limitations upon the constitutionally pro- 
tected right of exit. Under these circumstances, the privileged character of 
the document is subordinated. Should the present emergency be terminated, 
should restrictions on departure and entry be no longer required, or should the 
statute be changed to require a separate exit permit instead of a passport as 
the necessary documentation to leave the country, the basic privileged charac- 
ter of the passport would again become paramount. 

Mr. Bentley (presiding). If there are no further questions, the 
meeting stands adjourned subject to the call of the chairman. 

(Whereupon, at 12:50 p.m., the committee adjourned, to recon- 
vene at the call of the chairman.) 
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PASSPORT LEGISLATION 


TUESDAY, AUGUST 11, 1959 

House of Representatives, 

Committee on Foreign Affairs, 

Washington , D.C. 

The committee met, pursuant to adjournment, in room G-3, U.S'. 
Capitol, at 11 a.m., Hon. Thomas E. Morgan (chairman) presiding. 

Chairman Morgan. The committee will come to order. 

We meet this morning on the passport control legislation. Our 
witness this morning is the Honorable Robert Murphy, Deputy Under 
Secretary of State for Political Affairs. 

Mr. Secretary, I understand that you do not have a prepared state- 
ment. You may proceed as you see fit. 

STATEMENT 0E HON. ROBERT MURPHY, DEPUTY UNDER SECRE- 
TARY OP STATE FOR POLITICAL AFFAIRS 

Mr. Murphy. Mr. Chairman and gentlemen, I am grateful for this 
opportunity to come here and talk to you. 

Mr. Hanes appeared before you the other day and outlined in a 
rather comprehensive statement the basic notions and ideas that we 
in the Department have on this particular subject, which is really 
yery well known to you. 1 don’t know that I can add a great deal to it. 

I would like to say that if there is any notion that out of a spirit 
of capriciousness in the Department of State — or just sheer bureauc- 
racy— we are interested in restricting the travel of Americans abroad, 
I would like to do what I can to dispel that notion, because our whole 
policy is based on a principle of promoting the travel of our citizens 
abroad, and in no sense of the word do we want to do anything to 
interfere with legitimate travel of our citizens. 

Wo do feel that we are faced with a problem which is very familiar 
to all of you, and it is really only one aspect of a larger problem. And 
I don’t want to at all exaggerate the importance of this particular 
aspect of it. That is the travel of— what shall we say ? — activists in 
the American Communist group who are interested in contacts and 
the activities of the international Communist movement, whether it 
be, travel to the all-Soviet Union Congress in Moscow or to other points 
where their activities would be necessary for the purposes of the move- 
ment and of the party. 

Now that is a problem. Of course, we in our Foreign Service have 
been associated with it for many years and have always assumed that 
the Secretary of State had that discretionary power to deny a pass- 
port where he thought that the evidence was indisputable and justi- 
fied on his part. 

35 
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We were rather rudely disillusioned on that subject in 1958 by the 
Supreme Court and were told otherwise, so that it becomes a question 
of what type, what design of legislation is necessary to correct that, 
if in your opinion you feel, as we do, that the circumstances require it. 

And then it becomes a matter of the words, the phraseology which 
you will use in defining the authority and the right of the Secretary 
of State to take affirmative action in the denial of passports in such 
cases. 

We have always had the rather loyal feeling that the Secretary or 
State would not wittingly abuse such a discretion. If he did, cer- 
tair ly in the old days there w T as always the right on the part of the 
citizen of judicial review, a writ of mandamus to air the proceed- 
ing!! and to require the Secretary of State to justify his action. 

1 think that in some, of the bills that have come to my attention it 
is quite normal and right; it seems to me there should be a heavy 
emphasis on the right of the citizen to the ordinary judicial process — 
confrontation, cross-examination — and we heartily sympathize with 
tha ,. Hovveyer, we are in a box because of the circumstances relating 
to tfie manner in which some of this evidence is obtained. 

s We have had the feeling that the Secretary of State, after review- 
ing it— and t might say in past practice in these cases the Secretary 
of State has made a personal review — there aren’t so very many — and 
a summary of the evidence is provided to the applicant for the pass- 
port— I would have the feeling this is a situation where there should 
be a waiver of the requirement of the ordinary processes of judicial 
rev ew: that is, confrontation and cross-examination. 

Where I sit in the Department, seeing the flow of information from 
the several agencies relating to this subject matter, I know perfectly 
well, that it is not going to be possible to invoke that kind of proceed- 
ing, If it is invoked, the executive branch will simply be put in the 
position of being unable to make a case. 

Now that, in effect, is our situation. The statement that has been 
made outlines in detail our views on the several _ bills that have been 
introduced, and I am fust here to be of any assistance I can in any 
tvay ; Mr. Chairman, to answer whatever questions I can and discuss 
itvifhyou. 

Chairman Morgan. Thank you, Mr. Murphy, 
i Mr. Murphy, as you know, our usual procedure is to operate under 

the 5-minute rule. Each member has 5 minutes in which to ask 
questions. 

‘ Mr. Murphy, last year when the President sent up his message to 
Congress, the message certainly conveyed a sense of urgency. Over 
ay j'ar has passed by without any legislation. 

Y ou still think that the sense of urgency in the President’s message 
is still present ? 

Mr. Munriiv. I think so, Mr. Chairman. It may not involve a 
gre&t many individuals. After all, there were not very many Lenins 
necessary to the Russian Revolution. Sometimes one would be quite 
sufficient to provide a danger to the security of this country . It is 
that kind of a case that I have in mind. 

Obviously travel is only part of their activities. There are other 
way's aftd means perhaps or communication, but it is — personal con- 
tact is a very essential part of the activities of this particular or- 
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ganization. I think that we can say with entire honesty and convic- 
tion that there is an urgency involved. 

Chairman Morgan. Mr. Secretary, would the passage of a bill sim- 
ilar to the Bentley or Selden bill prevent an individual like Paul 
Robeson from traveling abroad % 

Mr. MuRjyiY. I would hope it would. There are certainly fea- 
tures ip both those measures that are extremely helpful. As you 
^ know, we would have preferred the more comprehensive language 

that was used in the text which was sent down last year. 

There certainly is the right of the Secretary of State to act with 
discretion under those two measures and that would be very helpful 
« tons. . 

Chairma n Morgan. Mr, Chiperfield. 

Mr. Chiperfield. Thank you, Mr. Chairman. 

Mr. Secretary, we are always happy to have you come before this 
committee. I have introduced a bill on this matter and I am very 
hopeful that appropriate legislation will be passed. I think there is 
a peed for it and we should give the discretion to the Secretary of 
State which we need for opr own security. 

I have no questions. 

Air. Muppuy. Thapk you, Mr. Chiperfield. 

Chairman Morgan. Mr. Zablocki. 

Mr. 2(ABpocni. Thank you, Mr, Chairman. 

It is good to see you, Mr. Secretary. 

, \ believed that a passport bill was urgently necessary, but I am 
somewhat puzzled since you say the purpose of the bill is to curtail 
the flow and exchange of Communist information. You say our policy 
is to encourage visits abroad, but that activists in the Communist 
Party should be prevented from going abroad to exchange informa- 
tion. I say I am puzzled because evidently we have two policies, one 
for passports and one for visas. When we invite the chief boss of 
the Communist Party to come to the United States, after having been 
visited by several of his lieutenants in one year, this legislation doesn’t 
seem to make sense. 

M^pMuRPHr. Well, we think it does. The tactical reasons relating 
to, or the invitation extended to, we will say, Mr. Khrushchev — the 
other two were visits of a different character — I think should provide 
US with some opportunities to break down a relationship within the 
i v Soviet Union which may be of some value to us. 

This is a very large question, Congressman Zablocki, as you know, 
and I can only say, and I would rather restrict it to this, that this is 
a calculated risk of a tactical nature which we think is fully justified 
under the circumstances. 

, Wo feel that, for example, this particular individual has many dis- 
; torted notions about perhaps his own power and relatively about our 

power. Just looking at that one aspect of it, I think the impact on 
him of direct contact with what he might see over here might adjust 
some of his notions and perhaps somehow provide some safeguards 
that don’t exjst now. . 

Mr. Zablocki. Isn’t that wishful thinking? After all, he sent 
Mikoyan and Kozlov here, and they must have reported to him. How 
can we make a further impression upon him — he won’t believe what 
he sees when he gets here anyway. 
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Mr. Murphy. I think that the effect of the visits of Mikoyan and 
Kozlov on him were rather good. I don’t believe that that was a nega- 
tive effect at all. 

Mr. Zablocki. if that were true, we should have withheld his visit 
heie so much longer. 

Mr. Murphy. Perhaps nothing is perfect, but the question of timing, 

I agree with you, is very important. This is a calculation and history 
may prove We are wrong, but I think it will prove we are right. 

Now, about the inconsistency, I am not 

Mr. Zablocki. Mr. Secretary, this hearing today is not on the 
Khrushchev visit, but it doesn’t seem proper when we, for example, 
because of public opinion, stop the visit of Tito who had left the Com- 
minform, who had defected, and then we invite the chief boss of the 
Co: nminf orm to come here. 

Mr. Mays. Could I just say, Tito has no political value in the United 
States at the moment. 

Mr. Murphy. I might also add to that that Tito has expressed his 
gn at satisfaction on the theory that this can promote some of the 
things that we are seeking. lie feels very strongly that this is a good 
move. _ . _ ' v : i ; „ J 

Mr. Zablocki. He probably sees a possibility of his visit to the 
United States. 

Mr. Murpiiy. I don’t believe it is connected that way. I think he 
is resigned to the fact he won’t 

Mr. Zablocki. I would rather see Tito than Khrushchev coine here. 

1 I am sorry. I have no questions, Mr. Chairman. 

Chairman Morgan. Mrs. Bolton. 

Mrs. Bolton. Thank you, Mr. Chairman. 

I am interested in Mr. Zablocki’s 

, Mr. Zablocki. Will you yield for a moment? 

1 ‘ Mr. Secretary, I didn’t mean that as a personal criticism. I have 
a s uspicion you had nothing to do with this visit, or exchange of 
vis ts. _ . , 

Mrs. Bolton. I live in a community that is violently opposed to 
Khrushchev’s coming and has expressed itself very violently in our 
press. When Mikoyan was invited by our fellow Clevelander, Mr. 

Cy ‘us Eaton, some rather blew up over it. 

For myself, I am of two minds. I think this visit different from the 
giv ing of visas and the issuance of passports. 

' Because of the Supreme Court’s decision last year passports can no 
longer be refused. This means that many unable to get passports in 
the past can go out and get their orders, and bring in messages and 
the n come back here and use them . 

Now, Khrushchev is coming. Perhaps he will see something more 
tha n he expects and believe it ; perhaps he won’t. 

Chairman Morgan. Mrs. Bolton, what is to prevent them reporting 
to 1 dm here and getting their orders during his visit ? 

Mr. Murphy. Of course, in our own country we do have ways and 
means of controlling and handling some things that we don’t have 
ab -oad. There are some means of access, perhaps. 

Mrs. Bolton. Mr. Secretary, we, of course, have been warned by 
Mr ’ Hoover that the Communists are redoubling their efforts in this 
country. Those are their orders and we just fitted into their hands 
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very beautifully. But to get to the point of our meeting this morning, 
do we not need to reestablish what we thought we had, which was the 
power of the Secretary of State to deny a passport to someone whom he 
felt was an absolute danger to this country ? 

Mr. Murphy. That is the problem. That is the problem. 

Mrs. Bolton. In these bills — we have several, Mr. Hays has a bill, 

Mr. Selclen, and Mr. Bentley ; they are all a little different. All are 
». very thoughtfully done. I know Mr. Curtis from Missoui'i has given a 

great deal of study to this matter for a year — the whole status of pass- 
ports, the history of them and everything else. 

It was interesting to me to find some time ago that there had never 
r 4 been a proper definition of what a passport is. In going over these 

bills, would you suggest to us any one of them that would more really 
cover what you are hoping for without putting up some other 
problems ? 

Mr. Murphy. We are attracted by a number of the features in several 
of the bills. Certainly Mr. Bentley’s bill and Mr. Selden’s bill contain, 
a great deal of most useful provisions as do some of the others. They 
are, of course, less comprehensive, more restricted in nature than the 
measure we suggested last year, especially our section 103 which relates 
to the broader ground of the dangers to the conduct of our international 
relations and which gives the Secretary of State a little broader 
discretion. 

Mrs. Bolton. Mr. Hanes went into them most carefully the other 
day. 

Mr. Murphy. Mr. Hanes gave you an analysis with which I agree, 
and I won’t waste your time by repeating it again this morning. 

Mrs. Bolton. I don’t want to waste yours either. 

Thank you, Mr. Chairman. 

Chairman Morgan. Mr. Burleson. 

Mr. Burleson. Thank you, Mr. Chairman. 

Mr. Secretary, if the Department operated as you formerly operated 
before the Supreme Court decision, what in your opinion may have 
been the action in granting passports to some of the youths who 
attended the Vienna Festival recently ? 

Mr. Murphy. This last one ? 

Mr. Burleson. Yes, sir. 

Mr. Murpjiy. What we would have done if we had the authority 
to deny ? 

Mr. Burleson. Yes, sir. 

Mr. Murphy. Well, I think on balance we might have refused some 
individuals passports to go to it. On the other hand, the fact that 
this was the first festival held outside the Iron Curtain gave us some 
opportunities which we didn’t have in the other circumstances and we 
were Inclined this time to encourage a certain number to go to that 
meeting, for reasons that I think will be fairly obvious to you. 

Mr. Burleson. But. perhaps there would have been some denied. 

Mr. Murphy. I think there would have been some denied, yes, sir. 

Mr. Burleson. Thank you, Mr. Secretary. 

Chairman Morgan. Mr. Fulton. 

Mr. Fulton. I am glad to have you here, Mr. Secretary, and I am 
very pleased about your personal promotion. 

Mr. Murphy. Thank you, Mr. Fulton. 
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.;Mr. Fulton. Second, I think Mr. Hanes has done a very excellent 
and high level job in presenting this matter before this committee 
previously in recommending passage of the passport legislation. I 
commend him on that presentation. 

Next, I think this visit of Khrushchev’s should be put m a context 
of an exchange, rather than just a separate, isolated visit. 

■; For example, we have had Nixon go to Russia when Koslov came 

here to the United States and came to Pittsburgh, a part of winch > 

I represent in Congress. I am sure that Nixon has done a much 
belter job on the American point of view than Koslov did on the 
Russian point of view here. , , 

Secondly, we have had the exchange of Senator Humphrey who 
<J<E-:tainly had an influence on Khrushchev, even if he just did tire 
him out after 8 hours of conversation. Khrushchev certainly would 
have a greater respect for our powers of persistence and of talking 
after Senator Humphrey got through. 

I think it was very fine that Governor Harriman went to Russia 
and the nine U.S. Governors, and had their impact on the various 
Russian officials, as well as the people of Russia. I am one of those 
people who thinks we will have a tremendous advantage, through 
Eisenhower going to Russia as against Khrushchev coming here. 

"When it is put in the context of what Under Secretary Murphy has 
said, that we are in a position where we can get through to the Rus- 
sian. people and break down the Iron Curtain, I don’t think we should 
be part of maintaining the Soviet Iron Curtain when we have an 
opportunity to get through to the people. . 

These exchanges substitute direct contact and likewise direct ob- 
servation for propaganda that has been distilled and ready for 

consumption. , , _ . . a 

I have always been one who feels that the Russian people are tine 
people. While we disagree with their Government, nevertheless, it 
wA can get through to them, as well as to the people of the captive 

nations, we are doing much better. . .... , 

There has been a disagreement around this committee table as to 
what to do on the Russian -American cultural exchange agreement 
ai d there is complete disagreement on that U.S. policy among the 

various members of the House Foreign Affairs Committee. 

As to the captive nations, I have strongly favored food for Roland 
and I have been for economic aid for other captive nations. I would 
help the people raise themselves and I want to.be friendly with them 
even though they do have a government that is antagonistic; to ours. 

I want no disagreement with my good friend, Mrs. Bolton, be- 
cause I come from the city of Pittsburgh and our city welcomed 

Koslov- . . , , " , T 

Mrs. Bolton. You are not disagreeing with me, my dear boy, 1 was 

just saying what my city felt. , . 

Mr. Fulton. Our Mayor Thomas Gallagher, a Democrat, of 1 itts- 
burgli, has personally invited Khrushchev to come to visit us. 

Our Governor of Pennsylvania, David Lawrence, a Democrat, has 
personally invited Khrushchev to come. Our Democratic candidate 
j f or mayor of the city of Pittsburgh, State Senator Joseph Barr, 

a Democrat, has personally invited him. 

Also Mr. Paul Reinhold, tbe Republican candidate for mayor, 
his personally invited him. Our city certainly wants him to come 
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and see the industrial power of our city. We are very willing to 
trade or exchange Eisenhower on a visit to Russia to get Khrushchev 
in the Pittsburgh district and let him see what power we really have. 

On this passport question, I have a different point of view. I think 
a passport is the inherent constitutional right of every U.S. citizen. 

But I think the country has the right to protect itself and that should 
be done on placing conditions on exit and reentry permits into the 
United States. Does not the U.S. citizen who has committed no crime 
have the right to a passport; because I feel there is the right to travel 
wherever a citizen might want to go in the world ? I have real doubts 
under these circumstances whether under the Constitution or any act 
i. * of Congress, a U.S. passport can be limited as such. But when the 

U.S. citizen or permanent resident comes back in, I would then have 
a procedure whereby in certain cases the Attorney General could ex- 
amine him under oath to find out what he had been doing abroad con- 
1 stituting subversive and illegal activities. The citizen would then 

have to apply for a reentry permit upon returning. At that particu- 
lar time of reentry you then have him violating the law or per juring 
himself if he doesn’t tell the truth, or pleading the fifth amendment, 
which destroys his power to do damage upon reentry. 

That automatically would give most citizens their reentry permit 
on leaving the country. But in certain cases they would have to apply 
•for it on returning and wouldn’t get it prima facie on original 
application. 

The Attorney General can proceed to a reentry hearing with ques- 
tions directed toward evidence that is secret, and by the questions 
bring out what this person has been doing abroad against the security 
of the United States. He cannot then come right into this country 
without screening and he will be very careful in asking for a passport 
. if he is going to be under oath when he comes back and be put in jail 
on a criminal or a civil penalty in case he doesn’t tell the truth. 

. In addition this hearing would be a source of additional informa- 
tion for the U.S. Government. I am one of those people who feel the 
Supreme Court was right under the Smith Act when they said, “You 
• cannot, on a man’s mere intention, find him guilty of something,” and 

here we are guessing at what a person’s intention is abroad when he 
asks for a- passport. 

There are no acts involved yet when the person applies for a pass- 
- port. We are then guessing at what his intention will be rather than 

pinning the person down after the fact of his activities against the 
security of the United States, when he seeks to come in under a re- 
entry permit. And that is the reason I think we should have a new 
look at this passport legislation to see if such a reentry hearing provi- 
sion should not be added. I hope you will consider it. 

Chairman Morgan. Mrs. Kelly. 

Mrs. Kelly. Mr. Chairman, at this point, in view of the question- 
. ing, I wonder whether it is even wise to continue these hearings for 
the rest of the session, ' 

My question is— and I quote from the statement of Mr. Murphy, 

“tips is a calculated risk of a tactical nature which we think is fully 
justified under the circumstances”; “this particular individual has 
many distorted notions”; and “the impact on him of direct contact 
with wliaf he might see over here might adjust some of his notions”— 
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coming to this country, would it be a good risk to permit American 
c itizens to travel to Eussia in hopes that their distorted views might be 
changed? 

Mr. Murphy. If you have probably little faith in the convictions 
of our citizens, that might be true. I don’t. I think that the average 
American traveling abroad is a pretty good ambassador, Mrs. Kelly. 

] have not met very many who have been disturbed in their funda- 
mental concept of our system of government by a visit to the Soviet 
! Union. t 

Mr. Hats. I think she meant just the reverse. 

Mr. MuRrHT. No, I thought she meant Americans going abroad 
being affected by what they saw and heard. 

' Mrs. Kelly. No. That their distorted views might be corrected by 
this visit to Eussia. 

Mr. Murphy. You are talking about their distorted views ? 

Mr. Hats. Certainly if anybody believed communism was much 
good, certainly a trip to Eussia would convince them it wasn’t so hot. 

I • Mr. Murphy. Of course, that is part of our policy to promote travel 

Abroad. 

Mrs. Kelly. Then would you permit these people who have lean- 
ings to go to Eussia ? 

Mr. Murphy. I am not talking about leanings at all. I am talking 
'about activitists and there are very few. Sometimes a single one can 
b e of great danger. 

- After all, if the Germans had not given Mr. Lenin a laissez-passer 
to return to the Soviet Union, we probably would not have had the 
Soviet Eevolution in 1917. That is the case I am talking about. I 
am not talking about the man who might have ideas on the subject, 
or views. He is entitled to those. 

I* W© are not restricting his travel at all. I am talking about activists, 
and, as you know, the number of activists who have been refused in 
the past have been very few. That is the only thing we are striking 
‘a tin this measure. , 

i Mrs. Kelly. That is all, Mr. Chairman. 

b* Chairman Morgan. Mr. Adair. - , 

1 Mr. Adair. Mr. Chairman and Mr. Secretary, in the last Congress, 
the Department in my opinion made a very strong case for legislation 
-cf this sort. I think you have done so again m this Congress. I 
don’t have a question, but I do have a statement of position. I think 
•that the Secretary should have the right to exercise his discretion. In 
my opinion this committee and this Congress have an obligation to 
enact such legislation. I think a good many of these other arguments 
against passage of legislation at this time are more or less in the 
rature of shadow boxing, and I just want to say for myself, I think 
ve should pass such legislation. 

■ That is all, Mr. Chairman. 

I *-'■ Chairman Morgan. Mr. Hays. 

Mr. Hays. Mr. Chairman and Mr. Secretary, I might say I presume 
you are apolitical but if I were a Eepublican I would take exactly 
the position Mr. Adair has taken because that way you can milk all 
the good out of both sides of the question. You can fight communism 
An". the. one hand and go home and make speeches about Low yon get 
s passport bill to help control communism and then you can permit 
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the No. 1 activist in the world to visit the United States and get all 
the propaganda value you can out of him to run your favorite candi- 
date for President in 1960. 

Now, of course, being a realist in politics, I know that the issue in 
1960 may not be Khrushchev because the American people have a 
happy faculty for not remembering much of anything politically 
longer than 3 weeks, and it is a good thing because if they did they 
would probably all go crazy. 

" _ So this whole business may be premature, but nevertheless, let’s face 

it : If it is a danger to have an American activist go to Russia, it must 
be 10,000 times as much danger to have the No. 1 activist come over 
„ here, and I will tell you why : If lie makes as big a monkey out of 

Eisenhower as he did out of Nixon on television — and that is con- 
trary to what the press carried, but I saw the film clips myself, and 
he was like Wallace Beery in the old movies ; nobody wanted to play 
in a movie with him because he stole all the scenes, and that is what 
; this fellow did. 

You didn’t know Nixon was there, and I will say to you unless the 
1 President’s speech writers do a better job than they did on the Lan- 

drum-Griffin bill and some other bills, and unless his attendants keep 
both shoes on him instead of one golf shoe and one regular shoe, while 
Khrushchev is here, this country may suffer grievously. 

In all fairness, if I were chairman of the committee, I would an- 
nounce, in order to avoid embarrassing the President, I wouldn’t hold 
any more hearings on this bill until after Mr. Khrushchev had gone. 

.Now, I didn’t use my 10 minutes to make a speech, and I guess we 
are given 10 minutes from some of the previous speeches that were 
made, but I just thought, in view of the fact that there were some 
speeches made, I might as well get mine off my chest. 

, That is all, Mr. Chairman. 

Chairman Morgan-. Mr. Bentley. 

Mr. Bentley. Mr. Secretary, I would like to clarify one of your 
remarks about some of the bills before us. 

You gave the impresssion a couple of times that you felt that both 
my bill, 7006, and Mr. Selden’s bill, II.R. 55, lacked the comprehen- 
sive wording which the Department would prefer. 

Inasmuch as Mr, Hanes strongly supported my bill in his testimony 
the other day, I wondered if you felt that my bill also lacked compre- 
i hensive legislation, insofar as the Department was concerned? 

Mr. Murphy. I referred to language in our bill last year which 
appeals to us a great deal, Congressman Bentley. 

If relates simply to that one section; persons to whom passports 
could, be denied. “Persons as to whom it is determined upon substan- 
tial grounds that their activities or presence abroad or their possession 
of a passport would be in violation of any law of the United States or 
of any State or Territory or any orders of any court,” and then this 
wording, “or seriously impair the conduct of the foreign relations of 
the United States.” 

The third provision : “or be inimicable to the security of the United 
States.” . _ ‘ 

, That wording, we think, is valuable. 

- Mr. Bentley. I was interested, Mr. Secretary, because when you 
testified before the other body you strongly supported a bill wliich 
was identical to mine. 
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Mr. Mjjrphy. I thought I said that we did like your bill, we liked 
Mr, Selden’s bill, we liked both of them. It is only on that point 
where we would xeel that that ; couId be somewhat of an improvement. 

If we can*t get that language, obviously we would be very happy to 
have your measure. This is not intended to be a criticism of your bill, 
but it is something which the Secretary also should have, this broad 
’discretion. „ 

Jlr. Bentley. Since everybody is talking about the great visit 
nev t month, I suppose I should say something about it, too. 

You spoke of the possibility that. Mr. Khrushchev might be strongly 
impressed with what he saw and learned while he was in the United 
States. 

I assume you have taken into consideration a possibility that his 
reception over here in some of our larger cities where there are certain 
gro Ops which are not exactly pro-Communist and pro-Khrushchev 
m their feelings, a reception such as was experienced by Mr. Mikoyan 
last winter might, if such a reception actually prevailed, it would go 
far toward destroying any good impressions or good feelings that 
he i night have concerning this country. 

Mr. Mttrfiiy. We appreciate there are elements of risk involved 
her 5, Congressman. 

I didn’t know, Mr. Chairman, whether you wanted me to get into 
an ixhaustive discussion of this subject or not. I was not sure it was 
gerkane fo this issue. There are a great, many aspects to it. We feel 
the :e is a good deal of fermentation going on both inside the Soviet 
Union and the satellites. How are we going to capitalize on it ? Not, 

Cer- ftinly, by j ust making speeches over here. 

One of the aspects of it inside the Soviet Union is the discipline 
they are able to maintain, some of which is generated by the notion 
that is conveyed to them every day through their press, on the radio, 
by party activities of different sorts, that they are under imminent 
dar ger of attack from the W est. 

Now, if that notion on the part of the Soviet people and popula- 
tion — and, after all, regardless of party ideology, there is a great 
deal of sheer patriotism left inside the Soviet Union — sweeping aside 
party politics, the party politics — the average Russian is a very 
patriotic individual who will come to the defense of his motherland. 

Now, if he is convinced that his motherland is about to be attacked 
any day by the West, and especially the United States, his suscepti- 
bility to discipline at home is enhanced. 

If that notion were dispelled, I would think that the Soviet leader- 
ship would have a great deal more difficulty than they would have 
today maintaining the internal order that they do. That is just one 
a&pect of this problem. 

Mr. Bentley. If I can just interject there, sir, I am speaking of the 
pbssibility, and I feel it is a possibility, of actually either violence 
ot attempted violence during his tour of the United States. 

Now, we all recall how indignant we as a people were when things 
happened to the Vice President during his tour of South America. 

No v, can you imagine the reaction on the part of the Russian people, 
to say nothing of Mr. Khrushchev, himself, if such should take place, 

Midi say has that consideration been given serious thought before- 
thisi invitation was issued ? 
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. Mr. Murphy. Very much so, Congressman, it has. We appreciate 
that that is an element of risk. I suppose you could put it in a sense 
that you can’t make omelets without breaking eggs. Occasionally 
y'Ou do have to take a risk. That is a risk involved. 

I might say every conceivable precaution will be taken to prevent it 
if we can. Every effort will be extended. He is willing to take the- 
j risks. 

Mr. Bentley. Does he know the risks? 

Mr. Murphy. I think he is aware of them. 

Mr. Bentley. Do you think so ? 

Mr. Murpiiy. I would think so, yes. 

1 - Certainly Mikoyan was and certainly Koslov was, and I doubt very 

much that he is not. 

Mr. Bentley. I would like to come back to another question, but 
I imagine my time has expired. 

Chairman Morgan. Y ou have 1 minute. 

„ Mr. Bentley. I would like -to ask if you can, insofar as this is an 
open hearing, tell us quickly what damaging actions, that you could 
put on the record, have occurred during the past year by people to 
whom you otherwise would refuse a passport who have been abroad ? 

Have people been in Vienna who have endangered the foreign policy 
of the United States ? 

■ What can you put on the record to give us concrete reasons for 
having this legislation ? 

, Mr. Murpiiy. I would think the attendance of, I believe, four 
American Communists at the party congress in Moscow was as good 
ail example of what we are driving at as any. We know that these men 
are activists; we know that their conversations would relate to sub- 
versive activities in this country and we feel that their personal 
presence at the party congress in Moscow was a great boon to them- 
and to the party effort. 

Mr. Bentley. Excuse me i ust a minute, Mr. Secretary. 

I think it would be helpful, Mr. Murphy, if you could furnish for 
the record some concrete, specific examples of such instances. I say 
I realize much of the subject must be classified, but what you can give 
us for the record I think would be helpful. 

Mr. Murpiiy. I will be very happy to. 

( The information requested is as follows : 

> l 

' Since June of 1958 a considerable number of old-line, hard-core Communist 
Party members have come forward to get their passports. Some of them ap- 
parently have no present intention of traveling but want to be in a position Ur 
do so in the event the party decides they are needed someplace abroad. 

Communist; Party activities involving travel abroad have taken a noticeable 
Upturn during the last year. 

The tCpartment has received information which shows a rather clear disposi- 
tion on the part of Communist passport recipients to disregard the geographical 
restrictions in their passports. A number of such persons who, under our 
invalidated regulations would not have received passports, have, on receiving 
them, gone almost immediately into areas for which their passports are not 

valid- 

it is difficult to estimate the extent to which the Communists have taken 
advantage of the gap in our system of laws designed to safeguard the national 
security since the Supreme Court decisions of June 1958. A large number of 
applications, have been received from persons about whom the Department 
has some evidence of Communist affiliations. This number, of course, is increas- 
ing daily. Under the Department’s previous regulations the record of these 

44763—59 4 
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per 1 ons’ activities would have been scrutinized very carefully and further 
Inquiries would have been made where necessary. There is no doubt that a 
substantial number of them would not have received passports under the 
procedures previously in effect. Some undoubtedly would have turned out to 
be ( ligible under the regulations find would have received passports. It is un- 
peg, ible to make an accurate estimate of the number in either category, however, 
since the Department does not feel that it can justify the time and the trouble 
involved in endeavoring to determine the extent of a person’s connection with 
the Communist conspiracy when it can no longer deny passports on such grounds 
in a ny event. 

The information the Department happens to have already available, of course, 
var es in each individual case. Some have previously applied for passports and 
were turned down ; others are notorious or avowed members of the Communist 
Party a great many others are persons about whom the Department has only 
fragmentary information. Some of the latter group might, on further inquiry, 
turn out to be no longer involved in Communist activities or relatively harmless 
joir ers or dupes. However, others might well turn out to be extremely dangerous 
Con uhunist activists. 

II should be emphasized that there is presently no congressional authorization 
enabling the Department to deny passports to any member of the Communist 
Party, U.S.A. Any or all of them, those who have not already done so, could 
coir e in tomorrow and receive their passports merely by demonstrating their 
Citi: lenship, except in the unusual case where they might also be a fugitive from 
justice or a law violator. Thus, a major aspect of the present danger is the 
tots 1 effect oh the orderly conduct of our foreign policy and our national security 
involved in the completely unrestricted travel of as many proponents of the Com- 
munist conspiracy as it determines to have travel. The outside bounds of this 
loophole in our defenses are entirely up to the Communist apparatus to set. 

' The Communists have not hesitated, where their purposes could be served, to 
tak i full advantage of the opportunity open to them. 

por example, James Jackson, a member of the Communist Party since 1933, 
and a member of the National Executive Committee of the Communist Party, 
recently went to Moscow to address the 21st Congress of the Communist Party 
Of the Soviet Union as an official representative of the Communist Party of the 
United States of America. While there, he excoriated the United States in 
statements which, of course, were widely publicized by Radio Moscow. Jackson 
tolc the Department on his application that he wished a passport to visit Prance. 

There is no formal indication of what altered Jackson’s travel plans; but, in 
any event, his mission was made much easier and his travels more convenient 
by 1 he valid U.S. passport he had with him. 

Ibe general manager of The Worker, William Lorenzo Patterson, is at present 
a holder of a valid U.S. passport. Patterson, who runs The Worker and for years 
headed the Civil Rights Congress, has recently admitted under oath before a 
committee of the U.S. Senate that he was presently a member of the Communist 
Party. That Department does not know whether Mr. Patterson has yet traveled 
or where, although his passport application listed various countries in Europe 
and the Soviet Union. On previous trips abroad, however, Patterson was in 
clos e contact with Communist Party functionaries of other countries. 

jipna Louise Strong, a life-long Communist, who had been previously denied 
passport facilities, traveled from Moscow into Communist China in late 1958, 

Where, according to the Department’s information, she has for months now 
participated actively in Peiping’s “hate-America campaign.” 

9 he recent efforts of Harry Bridges to further his influence among labor move- 
ments of the maritime nations could, in the event of 'Communist-inspired aggres- 
sion in the Far East or elsewhere, be a matter of gravest concern to this Govern- 
ment.' ihe Department’ feels that these efforts were facilitated when it was 
req tired to afford him passport facilities. Mr. Bridges, according to our reports, 
tra .’eled‘ to sqch places as Tokyo and East Germany which were not included 
in f he itinerary he furnished the Department on his passport application. 

1 he Communist-sponsored Seventh World Youth Festival, held in Vienna, 

Austria, from July 20 to August 3 of this year, was one of the latest Soviet 
efforts tq reap political and propaganda dividends. Intensive preparatory steps 
weip undertaken by the Soviet-controlled organizations behind this festival 
anc, Within this country, all possible efforts were made to assure control over 
the approximately 350 Americans who were expected to attend the festival. 
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SO Aman r S °aI Amertans at the festival were youths already well indoctrinated 

^Another 'festival delegate, and one who was active in forming the American 
delegation, received previous organizational experience through the formati 
of a Marxist-Leninist organization under the authorization «* a State Com 
munist Party committee. This person has been active in Communist Party 
vouth activities and reportedly is a member of the Communist Party. 

■ " y ° A close 'relative of a prominent Communist was also a festival Participant. 

This persons background includes close affiliation with Communist youth orgam- 

“a%“er“«,'oTw with owaj 

Jim, ’crSS"„4 dominated b, tb, 0«-M ** I " 

attracting and indoctrinating American youths. One of these persons 
mmVihpr of the executive committee of a Labor Youth League club. 

These cases illustrate the type of youths selected by the Communists 
«eut the United States. The impressions they created and the impact or tneir 
sctinnA are not easily gaged but they, and the others so trained and instructed 
had -is their purpose the discrediting of the loyal Americans who were presen 
and, in every 1 way possible, the embarrassment of this country, its policies, and 

ltS Ahho?hrh concerned regarding the attendance of these and other persons at 
tlm'Sfal and fully aware of their Communist backgrounds and activities 
JS Departincnt of State was nevertheless unable to deny any of them passport 

fa Thert S 'are set out below additional illustrations of the kind of individuals 
whcf bave received passports subsequent to the Supreme Court decisions o 

Jme 195a case no. 1 

nttfirssss ffasas Rsrs- sssss u* 

t-To was a delegate to the Fourth Congress of the Communist International and 
^ ll9a ’ CASE NO. 2 

’ This person has been identified with the Communist movement since the mid- 

iQ‘m*d MTiri lvi« been an elector for the presidential and vice presidential candi 

CASE NO. 3 . 

This person has been identified as a charter member of the OomnraiJst Part^ 
siavia, in 1946. eABE N0 . 4 

mmarTi * testified toa“he°wa^i^^ ^ ^ 
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■ ; - •’ .. " :. .• i-i • ■ CASE NO. 5 

, ’j - . . ' . CASE NO. 6 

sp5s!#i£=a=S^:-^- 

' . ■' • ' " ' ' CASE NO. 7 

ji&is person who previously served as executive secretary of a fimmnnist 

s&a s«£: ’ r ' My r - tbe s?s * 

■ ' • ' CASE NO. 8 

(it’ traiel' i rlsfri^f[in t ^ ll h ed “ "■**•» «»M»« «bo«l abroad. Sbt^violated 

SttSffi’sra s» ? 

“ d " ,por ; ,Kiiy *“ •« M™a£ 

; r Vjj-.je:,! ; ; CASE NO. 8 ' . 

lnformatfon 0 t n o r o e Cia^ 1 of h , el r & prevl °f assignment which involved furnishing 
i?T --a t0 °^ lcials °f a Communist country as to the name* nf* rmre™*, 

Iro) l ’^uftafn. Wh0 **** “ CtiVe acti Cominunists and who had relatives behind the 

CASE NO. JO 

9o4 and obtained information for the use of the Communist Party, U.S A 

! CASE NO. 11 

This person previously traveled to Communist China, the .Soviet Tint™ 
iwJfc'i&K p® ec kQ$lovfl,kia to violation of the restrictions in his passport He 
/i-K ^ the so-called Peiping Peace Conference after which he 

COhc&hnto the United States for engaging in germ warfare 

CASE _tO. 12 

of t me P serving as' ^ n Commun?st h Party ^ fS^ary 7 °She pieWo^ly hafaf 
Sideifpf ih e TonCu?teim iamUniSt ' SlPOnSOred lnternational conferences on both 

’ 1 V'. CASE NO. 13 

j; >. *r -■* r > h i» ... 

This, person joined the Communist Party as early as 1924 nmi ws , c **• 

port under the name of tbe deceased and used this passport in furtherance of 
the counterfeiting scheme. Fortunately he was anm-oiien/mu * , “ era “ ce ot 

si « o™s« e pSj asarstsss sj z- 

The Communist Party reportedly considered this person eZm.lv 
lTLf nd Er f0l ° W1Ilg h,s convietiori continued efforts were made to effect his 
release. He has now received a U.S. passport and is free to travel abroad 
wherever he may be orde^d by the leaders of the Communist conSacy 

i ■■ i ' CASE .NO. 14 

wlfl * 1 a ‘ ong record of Communist affiliations, has resided abroad 
for a.i extensive period and has traveled throughout Western Eurooe behind iff 
iron Curtain ; and in Coinmunist China repeatedly ignoring trWrSSo^ 
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iinnosed on his passport. He has continually criticized the United States as en- 
dorsiia: “slave labor” camps in the South. While visiting Communist China he 
falsely^ charged that Chinese students were being forcibly detained m the Lmted 
States In speeches and writings he loudly praised Communist Chinese ad- 
vancements” and castfgated high U.S. officials for what he termed discriminat- 
agamstllfe Negro S populaUon Much use was made in the Com- 
nmnist press of this person’s attacks on the United States. 

CASE NO. 15 

This person, a longtime member of the Communist Party, is a spccialistin 
fluV m-Jinization and recruiting fields. He has been extremely useful to the 
Communist Party over the years. Because of his organizational ability, he 

was transferred, apparently under Communist Party orders, to vanous se^Uon 
of this country where he was able to supervise and direct Communist Pai ty 
activities and members. He now has passport facilities and is free to extend 
his activities abroad. 

Chairman. Morgan. Mr. Selden. _ 

Mr. Selden. Thank you, Mr. Chairman. _ . . . A1 

Mr. Secretary, you know of my interest m this legislation. Also, 
you are aware that we were able to get through a bill last year tha 
we felt was about the strongest we could get out of this committee un- 
der which the Department could operate. tt 

Mv bill, H.R. 55, is identical to the one that passed the House. 

Had that legislation been enacted into law, would it have been pos- 
sible to deny a passport to a person such as James Jackson, the sec- 
retary of the American Communist Party National Committee, who 
spoke in Moscow last March? 

Mr Murphy. Mr. Congressman, could I ask— I am not as well ac- 
quainted with the details of these bills as perhaps I should be— the 
words “on the record,” did they appear ? 

Mr. Selden. They did appear. . r , . 

Mr Murphy. I think that would make it rather difficult for us to 
perhaps sustain it in the courts. We would have refused, had we had 
this legislation— the denial would have been made Whether it 
would nave been sustainable in the courts m the light of that lang- 
uage, I am not sure. That is a question we would have had to test 
out in the courts. I think the addition of those three words on the 

record” would have made it much more difficult. 

Mr. Selden. However, am I correct in assuming that you could 

have denied him a passport? , . , 

Mr. Murphy. Yes, sir, and we certainly would have denied it. 

Mr. Hays. And it would still be in the courts, no doubt, since last 
March if you had denied it. He wouldn’t have been there, in other 
"\VOX*fls 

Mr Murphy. That is right. He would not have gotten a passport. 
Chairman Morgan. Mr. Secretary, would you permit me to call on 
Mr. Becker for his opinion? 

STATEMENT OF HON. LOFTUS BECKER, LEGAL ADVISER, 
DEPARTMENT OF STATE 

Mr Becker. I think those words “on the record” might be inter- 
preted by the court as requiring us to furnish the confidential infor- 
mation that we had. I think our attitude as a matter of policy, nev- 
ertheless, would have been to refuse to furnish it. 
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nv M*/ SErJ ? EX- ^ould itha y c taken a great deal of confidential infor- 
mation as iar as this particular person was concerned ? 

Mr. ilECKER. I know he made a very inflammatory speech while he 

co ncerr i^wh e° W ' 1 ^ % speech m y self ’ You always have a little 
,Y hei l •>’ 0L1 1 J ; ei y S0 Mv’ u P»n statements because a citizen here 
has a rather broad leeway as to what he can say in the United States 
and fundamentally there would be some question as to whether you 
would rely solely upon the type of thing he could say in the United 

i hm fc fW ;* 1S i Certamy j Ja<i klste and he is 110t a g°od citizen to say it, 

M " a V? wyhy we continually refer to these people as being activists 
i as I understand them, require us to have some evidence 

or activities, 

! rf hm ™ r ^ ht Say tl > a , fc 1 have a C0 Py of this speech, and I 

| ^tord llkC ’ Mr ‘ d iainnai h Wldl your permission, to insert it in the 

Vm, a ^ rman y f° R OAN. Without objection, it is so ordered 
, tine statement is as follows. :) 

i op 4 ddbess by James. Jackson, National Executive Committee 

American Communist Party, in Moscow, March la™ 

z ass as ssaaa 

tha ; there Is not one political prisoner in the country-several Tour I™ SZ 
tan lt Coinrad°e % y T °> U °“ this extra ° rd inary occasion; our national secre- 

*■* j « attart 

Bild m its conception and scope, valiantly practical and attainable in 

Khrushchev’s thesis for theVyear plan has a Ready attatoS 
I, ® of a historic document. This distinction is assured it by the enthn- 

§ljis ic_ rally of the whole Soviet people pledged to carry to fulfillment without 
f aui ib USpire n , pr °j e<:dioils for the comprehensive development of their coun- 
r ^™ further enrichment of their own material and cultural life 

trol lim-es nf [several words indistinct] the successful fulfillment of the con- 
trol figures of this great program of construction, production and cultural 
aiil n°! n lU cari 7, the Soviet P e °P le the U.S.SJt past an [records] ev^ 
n i by capitallsm > and onward Into communism. [Applause.] Conor, u- 

j inskhMn rnmlr vi, W1 U i,T elC .° mL ‘ the ldeol °gieal contributions and profound 

S “Sf rde Khrushchev’s report for the solution of a number of problems 
of tl e struggle for peace, democracy, national freedom, and socialism 

of tbe U fsR the CPSU ’ and in the name of a11 Peoples 

nL ; 0 ^' h ' ,S ' K '.. C y i raJe Khrushchev has vowed before the whole world: “For 
! TCr , r1 ;J a , lt ’™° s ? ad do everything in our power to insure peace throughout the 

, • . The challenge of the CPSU to the fraternal Communist parties every- 

mb® n t0 W ° rk ? arder lor tLe preservation and strengthening of peace. 
tion h LS| 01 ^^ ni | ^ t Party of the United States of America will find great inspira- 
tion and powerful moral support In this challenge. Rest assured, comrades 
tnrerft^ aU . not ?P are ourselves in the struggle to prevent imperialist adven- 
turers and a handful of monopolists— the merchants of death— from pushing 
our country into a war whose outcome could only result In our national oblivion 
L A PP «use.j 

! imperialist circles within our country have brought great shame upon 

<rar eaiuxtry in Latin America, the Middle East, Hungary, and elsewhere. The 
j leaders of our .people, however, are increasingly struggling to remove these 

; stamu from our national honor, to establish a new course in foreign affairs, to 

r ®P;?,'* e brinkmanship with peace, economic blackmail with fair trade practice:?, 
enmity against the countries of socialism with new relations of friendship and 
coexistence. 

I know, comrades, that there is much sympathetic curiosity among the fraternal 
partus concerning the situation of the Communist Party of the United States of 
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America. Suffice it for me to say, coniraaes, our party lives. [Applause.] It 
is among the masses and associated with their daily struggles for jobs, liberties, 

| and peace, and its prospects for growth and influence and numbers are rea 

Pr Our party has withstood severe persecution at the hands of the Government ; 
it has cut out the ulcers of revisionism from its leadership and stopped the 
internal bleeding. Now, having extricated our party from the slimy grasp of 
the revisionists, our leading committee is firmly determined not to yield it into 
the hands of sectarians and dogmatists. We are building our party m the firm 
principles of Marxism and Leninism. [Applause— Ed.] 

Comrades, I wish now to read the letter of greetings sent to the 21st Congress 
on hehalf of the national committee of our party : . 

' “The 21st Congress of the CPSU is a momentous event of great significance 
to the peoples throughout the world. It is a fitting prelude to the congress that 
its opening is preceded by new Socialist achievements in every sphere [as 
evidenced] by the great new advance in the conquest of space with the launching 
of Mechta.’ This epochal accomplishment has led to the greatest of admiration 
and respect among the American people, no less than among others. The new 
7-year plan which the congresses will act upon is of historic significance. Not 
only Is it a huge step forward in the building of communism in the U.b.Ss.K., but 
It will also have a tremendous impact on all peoples as a further demonstration 
of the enormous potential contained in the Socialist organization of society. 

“To American workers, faced as they are by the chronic problems of mass 
unemployment; and economic insecurity, it holds forth the living examp e o 
how a socialist society can provide full employment, rising living standards, 
and a securing of a richer life for all. For the Negro people striving to 
throw off the shackles of discrimination and oppression and to achieve a stan- 
dard of full equality, the equality and freedom of all nations and nationalities 
of the Soviet Union, participating side by side with the builders of commu- 
nism— the new plan has a very special meaning. TT a „ _ 

“To millions of Americans, the widening prospects of trade with the U.b.te.K. 
and other Socialist countries which the new plan will greatly enhance, is a 
growing [instance] of the prospective source of increased production and em- 
ployment. Among the American people there is a growing awareness ot the 
signal importance of the projected 7-year plan in relation to the securing of 
peace and peaceful coexistence. , , 

“The peace sentiments of the American people were demonstrated anew m 
the elections of last November, in which the voters expressed the demand for 
an end to brinkmanship and their desire for peace and friendship among 
nations. The sentiment for American-Soviet friendship and peaceful negotia- 
tions has received a great impetus from the [several words indistinct] and from 
the aid and support for the people in their struggle to end colonialism ; and m 
, that sense [word indistinct] also by the growing number of exchanges in busi- 

ness cultural, scientific, political, and other figures between our countries, not 
the least of them, the noteworthy visit to this country of Deputy Premier 

Anastas Mikoyan. . . _ .. ., , 

“On the occasion of the 21st congress, the Communist Party of the United 
- States extends its warmest fraternal greetings to the great CPSU which, 

boldly applying and developing the principles of Marxism-Leninism [applause], 
is leading the Soviet people to ever new socialist accomplishments and onward 
to communism. May friendship between the Soviet and the American peoples 
continue to grow. [Applause.] May our two countries go forward in ever 
closer amity and peaceful competition to the solidarity of the working peoples of 
all countries and the fraternal relationship of the Communist and Workers 
Parties for ever stronger [word indistinct] in the cause of peace, democ- 
racy, and socialism. 

“For the National Committee of the Communist Party of the United States, 
signed : Eugene Dennis, national secretary ; Robert G. Thompson, executive 
secretary.” 

Mr. Hats. What you are after, in other words, is a bill that will 
let you have the sole power down at State, without any judicial 
review to deny a passport. That is what you really want, isn’t it? 

Mr. Becker. Well, Congressman, I don’t think it is quite that 
broad. As you study the bill, I think you will see that in there there 
are some pretty substantial safeguards— — 
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Mr. Hays. This came out l,as.t year and your man then — I think: his 
j name was O’Connor — flatly admitted that it was true. What you 

wanted last year and what I understand you want this year, you 
want the power, if someone goes to court, to go into the court and 
■Say, “Well, we denied this, Tour Honor, and we can’t tell you why 
wo denied it. It is against the interests of the United States and 
m: ght. wreck our security system, so you have no recourse, Tour 
Hmor, but to take our word for it and go ahead and deny it.” 

..Jn Other words, you object, according to Mr. Hanes, to the passage 
j in my bill that lets the judge make this decision. I happen to have 

confidence in .the judiciary, and I might say a good deal more than I 
have im,MfcjMnes an d Uis Qffic§, because, after all, the judiciary goes 
a great deal more of a screening — and this is nothing personal 
against Mr. Hanes. I am talking of tne Office as such and him and 
hi s predecessors and successors, whoever they may be, and whatever 
the administration m$y be. 

Mr. M uiirn y. We appreciate your point very much and basically 
sympathize with it, but we are in the situation where, except to give 
i a summary 'of the information, we can’t go any further because the 

agencies that obtain this information simply won’t let us. I mean 
it is just a fact of life. 

We simply won’t be able to make a case under those circumstances. 

, at m just as simple as that. 

~ r ’*Mr. Hays. Well, if the judge decided that your summary shouldn’t 
be given, then I think you would be safe; and I think if the judge 
thought that it would violate your contacts with your agencies, he 
would, but I would rather have the judge make that decision than for 
_yo u to make it. That is all I am interested in. 

Mr. Murphy. We would provide the summary, of course, in each 
•case. ‘ 

: ‘Mr. Ski.oen. Mr. Secretary, under the bill H.R. 55— if a passport 
Co .i,ld be .del lied under the provisions of H.R. 55, don’t you think that 
,it would h avc the effect of discouraging applications of many of the 
people who are now getting passports ? 

Mr. Murphy. I am sure of that, and many would probably not 
APply at all. 

Mr. Selden. So it would have the effect of denying many of these 
people passports who are now getting them and whose presence abroad 
CO lid be harmful as far as the security of this country is concerned? 

dfr. Murphv. Certainly that is true, Mr. Congressman. 

Mr. Selden. Thank you. 

Chairman Morgan. Mr. Wainwright. 

Mr. Wainwright. Mr. Chairman, as usual, I am sorely tempted to 
rebut, my distinguished colleague, Mr. Hays, who managed to bring in 
the election of 1960 and the President’s golf shoes. 

Mr. Hays. I will take it up with you if you can get some time on the 
ne tworks, which you people seem to control. I would be happy to. 

Mr. Wainwright. I knew I would get a rise. 

Mr. Hays. You can take Rockefeller, Nixon, and the whole crowd. 

Mrs. Bouton. Regular order, Mr. Chairman. 

Chairman Morgan. The regular order is requested. 

Mr. Wainwright. Because of my belief m regular order, I will 
■pats, Mr. Chairman. 

Chairman Morgan. Mr. Fountain. 
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Mr. Fountain. No questions, Mr. Chairman. 

Chairman Morgan. Mr. Coffin. 

Mr. Coffin, I just came in, Mr. Chairman, and I will pass. 

Chairman Morgan. Mr. Farbstein. 

Mr. Farbstein. Mr. Murphy, sticking to the issues, I would like to 
inquire of you whether or not you wouldn ? t equate denial of a pass- 
port with the approbrium that is attendant to the commission a crime 

or' perhaps even worse? . . _ . 

Mr. Murphy. Well, that is a question ot opinion. I am sure that 
a respectable American citizen would consider it at least a great 
indignity, but I have a feeling that this does not apply to that type 
* of citizen. The type citizen we are referring to is not in our opinion 

a loyal, dedicated citizen of the United States of America. _ 

Now, if that is true, I would question whether his sentimental 
reaction is a matter of a great deal of interest to us. 

Mr. Farbstein. Aren’t our criminal laws passed just as much to. 

protect the innocent as to convict the guilty ? _ 

Mr. MuRriiY. They certainly are. I do not regard this m the 
same nature as a criminal penalty, however. There is a distinction. 

Mr. Farbstein. I regard it as worse than a criminal penalty. Un- 
less a man or woman is a traitor to his country, you will give him a 
passport; when you deny him a passport in my opinion it is the 
equivalent to calling him a traitor. 

Mr. Murphy. I should think that would be reflected in our statutes 
then, Congressman. As I see it, it is not. 

Mr. Farbstein. From a technical standpoint, you are correct, be- 
catfsh the penalty for treason is greater than it is for larceny. But 
nevertheless, in my opinion the approbrium attached to the denial 
of a passport; — except to the individual to whom it doesn’t mean any- 
thing — would be the equivalent to being called a traitor, and that is 
the man I am seeking to protect if he is an honest and decent citizen 
and also a patriotic one. 

Now you talk of activists. Your file, therefore, would contain 
facts which would disclose a situation of activity — Communist activ- 
ity. I doubt that there would be a judge in this country to whom 
a 'file of that nature was presented that would permit the issuance 
of a passport. Do you deny that fact % 

Mr. Murphy. Well, it is a question of the willingness of the agen- 
cies involved who are obtaining this information. That is the practi- 
calpoint of our difficulty. 

Take, for example, in breaking a code. It would be extremely 
difficult to get any agency involved in that procedure to be willing 
to divulge to anybody outside the executive branch how that informa- 
tion was obtained and we wouldn’t ask them to do so. We would 
rather let the case go. We just can’t make a case on that basis, Con- 
gressman;. 

Mr. Farbstein. Against that you are getting no passport legisla- 
tion at all. 

Now if you weigh these things in the balance I would imagine 
you would be of a mind to trust the judge to determine any ques- 
tion in the event that a man takes an appeal from the denial of a 
passport. If there were an appeal taken by an individual who was 
denied a passport, in that situation it appears to me it would not be 


Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 



Approve&For Release 20^g^7 L : E g^ A -gSf91-00965R00050012000i-2 

deleterious to the interests of our Government if that tile were opened 
to a judge to determine whether or not a passport should lie issued. 

Xow basically and fundamentally, I don't think that you will have 
any disagreement here at all. Everybody wants a bill, but we want 
tile right type of bill, and it is a question of what is right and what 
isn’t. 

■ I am inclined to believe for myself that it wouldn’t be harmful to 
our interns if we allowed a judge to look at a file in the event that 
a man appealed from a denial of the issuance of a passport. By the 
same token I don’t think that the State Department itself should be 
t!^ only one to determine whether or not a passport should be issued 
or should not be issued. There should be a higher forum. That is 
mv reaction to it. 

| Mr. Adair. Would the gentleman yield? 

Mr. Farbstein. Yes, of course. 

Mr. Adair. How would the gentleman limit inspection of this file to 
the judge? Would he deny the rights of inspection to counsel then? 

Mr. Farbsteist. Of course, he would deny it. 

If you will read the Hays bill, the Hays bill says only in the event 
an appeal is taken from the denial of a passport, if the judge, on the 
face of it, feels that there is sufficient basis for the denial, he will 
deny the application. 

. If? on the other hand, he feels that on the face of it there isn’t suffi- 
cient evidence to deny the passport, he then would take upon himself 
the right of examining the file to determine whether or not there is 
basis for the denial of that passport. I don’t think thereby any in- 
terest could possibly be harmed — a lot of good could be done, and the 
determination would be a fair one. 

Mr. Adair. If the gentleman will yield again, my point is specifi- 
cs lly that in your contemplation no other individual, no matter what 
his, capacity, would have the right to inspect that file? 

Mr. Farbstein. That is absolutely correct. 

•• Mr. Adair. That it is turned over to the court ? 

Mr. Farbstkin. That is correct, 

Mr. Adair. No one except the judge ? , . 

Mr. Farbsteix. That is right. 

Mr. Adair. No clerk? 

Mr. Farbsteix. That is correct, 

Mr. Adair. Np counsel ? ; . , „ 

Mr. Farbstein. That is correct. I think that is what the Hays 
bill says. 

Mr. Adair. I don’t think if spells it out in that detail. 

Mf. Faurstkin. Ip effect that is what it means. 

Mr. Hats. , It doesn’t spell it out in detail, but — I have no pride of 
i authorship in this bill. I only put it in to try to give the Depart- 

moht what they wanted; a comprehensive bill. I personally would 
be willing to settle for what you have outlined, that the judge himself 
would have the right to the file and would not have the right, to turn 
it over to anyone. 

Mr. Farbsteix. I think it is in your bill. 

Mr. Hats. It says “the court.” We didn’t tie it down to the judge. 

Mr. Farbsteix. If you could go along with the word “judge” in- 
stead of “court,” I would be satisfied to have the word “judge” sub- 
stituted for “court.” 
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Mr. Adair. It would be more explicit. 

Mr Farbstein. That would be satisfactory to me. I think we all 
want a bill but we want a fair bill that would not discriminate against 
the innocent man. 

f Chairman Morgan. Mr. Murphy, 

j Mr. Murphy. No questions. 

Chairman Morgan. Any further questions ? 

Mr. Burleson. Mr. Chairman, may I make a comment ? 

Chairman Morgan. Mr. Burleson. 

Mr. Burleson. There have been quite a few observations made and 
preoccupations expressed by reason of the Soviet Premier coming to 
the United States. It seems to me we are warranted in feeling that a 
mistake has been made in permitting people to come into the United 
States who misunderstand liberty. In the name of humanitarianism 
we have let enter this country people who only understand revolu- 
tion. Under recommendations from numerous sources including the 
administration, we propose to let others come in who mistake freedom 
for license to cause such disturbances as we fear may occur during 
the visit of the Soviet Premier. I think we are warranted in taking 
note of that; fact and to be guided somewhat less in our great ambi- 
tions to remove all people from areas where they don’t want to be 
and bring them into the United States. 

Thank you. 

Mr. Farbstein. Mr. Chairman. 

Chairman Morgan. Mr. Farbstein. 

Mr. Farbstein. Mr. Murphy, would you care to comment upon some 
of the things that I have stated ? 

Mr. Murphy. If I may. 

Chairman Morgan. Surely. . 

Mr. Murpiiy. First of all, I am so happy that you take this interest 
in this problem because we feel sure that out of this something is going 
to come, out of it is going to come some legislation that will be helpful 

to us. " ' . 

On that particular point you make, I think we understand the 1m- 
■ 4 plications of it and rather sympathize with your point of view, Con- 
gressman. . ' 

Our feeling also is that the average judge, I would imagine, would 
have a certain amount of respect for the integrity and the honesty 
and the competence of the Secretary of State in reviewing evidence 
that comes to him through the different channels that I mention. 

Mr. Farbstein. This would go before a U.S. district court judge 
and not a local municipal court judge. 

Mr. Murpiiy. And in providing that judge with the summary of it, 
the distillation of it, upon which the Secretary of State bases his 
decision, I would imagine a good many judges would be very happy 
to have it presented that way because they would have the assurance 
that it comes from a highly reputable, reliable source. 

Now, if you feel that m every case the judge would have to take 
the entire dossier and go through it minutely and spend hours and 
hours and days perhaps on it, which have been spent in the investiga- 
tion of the case, well, that is another matter, but we come back again 
always to that same problem that faces us as a practical matter. We 
would be delighted to be able to send down to the court everything 
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we have. It wouldn’t cost us anything at all, but we simply aren’t 
| able to do it. ...... 

Mr. Farbstein. Well, Mr. Murphy, let’s assume all those around 
this table are reasonable people, and I don’t think there is anybody 
around this table who would seek to throw roadblocks in the path of the 
Sta te Department. And I think something could be worked out insofar 
as I see it, at least, if the Department would give some consideration 
to f ome of the views that I have expressed. 

Mr. Murphy, Thank you, sir. 

• May I ask Mr. Becker to speak? 

! Chairman Morgan. Surely. 

j ;• Mr. Becker. I would like to add what Mr. Hanes pointed out the 

Other day, and that is that this precise issue was considered on at 
least four separate occasions by the court of appeals and in each in- 
stance there was evidence in the open record and there was confi- 
dential information relied upon by the Secretary which was not dis- 
closed to the court or to anybody else and in each of those four cases 
i the court held that the rights of the defendant were not infringed 

by that use of confidential information. That indicates that the courts 
thi m selves do not feel the need of going into it. As a matter of fact, 
there are a number of decisions in which they have expressed reluc- 
tance and really felt it was not proper for them to go into intelligence 
and State information. 

| Mr. Farbstein. If that is so, why are you afraid to submit to the 

court those facts and let the court decide whether it is necessary to go 
j int 3 them or not? 

i Mr. Becker. As I have pointed out, we have already submitted it 

to the court four times and every time — we have been sustained all 
four times. 

Mr. Farbstein. You don’t answer my question. What is the hesi- 
tar cy about the Hays bill ? 

•' f Mr, Becker. Because it requires that information to be submitted 
to i he court and we do not wish to do that. 

Mr. Hays. Would you yield to me ? 

Mr, Farbstein. Yes. 

Mr. Hays. "Would you have any objection to working out some lan- 
guage that required it only to be submitted then in case the court was 
dissatisfied with your summary? The alternative would be, of 
course, that the court would go ahead and order you to grant a pass- 
poi t unless you want to come up with further evidence. 

Mr. Murphy. That may be a very useful suggestion. We would 
like to study that a little bit. 

Mr. Hays. I would be willing to accept that. I mean I am not try- 
ing to throw any roadblocks; lam merely trying to make sure as it is 
humanly possible that this provides a true American review. 

Chairman Morgan. Mr. Bentley. 

_ Mr. Bentley. Mr. Chairman, not being a lawyer myself, I would 
like to ask Mr. Becker to comment on this question for a. moment from 
the standpoint of a c onflict between the executive and the judicial 
branches of Government. 

2 'ow would you not get such a conflict if you gave judicial review 
or the power of judicial review over Executive actions in this par- 
ticular case? 

Mr. Becker. That is the position that some of the courts have taken. 

They have refused to deal with that type material because they say it 
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is not appropriate. They don’t have all the sources of information 
that their resident has and many times you have to know other things 
in order to judge the impact of this particular information. 

Mr. Bentley. Then let me ask this question in an effort to be help- 
ful: Is it felt that the Board, which is the highest executive body 
passing on the application — that is correct, is it ? 

Mr. Becker. Except for the Secretary. 

Mr. Bentley. Is it felt that the Board and the Secretary have to 
have information other than this fair resume of the evidence? 

In other words, would this be possible— I am advancing a hypo- 
thetical theory now : Would it be possible for, let’s say, the informa- 
. tion transmitted to the Department by another agency of Government 

to be placed in resume form and certified by that particular depart- 
ment as being a fair resume of the evidence and then transmitted to 
the Board so the Board would have before it just the resume, but with 
the certification? Do you follow me? 

Mr. Becker. I follow you, yes, sir. 

Mr. Bentley. What do you think about it ? 

Mr. Becker. It might be possible to do that. I think it would be, 
preferable, however, for those who are in the executive and are passing 
on it, to have all the information before them. I think in part that 
is a protection to the individual because they exercise judgment on it. 

Mr. Bentley. But the evaluating agency — but in the final analysis 
who evaluates the source or the credibility of information? Is it the 
Department or is it the transmitting agency ? 

Mr. Becker. The usual transmitting agency invariably refuses to 
evaluate. It is done in the Department,. 

Mr. Murphy. And frequently there is a good deal of questioning 
back and forth. I mean we don’t always accept the flat statement. 

Mr. Bentley. I was trying to advance the possibility that the 
Board and the district court might, have the same information upon 
which to base their judgment which, of course, in that case would rule 
out the question of submitting anything other than the resume to the 
district court if the Board had nothing but the resume. 

: * Mr. Becker. I think there would be more protection for the _ in- 

dividual if the entire record w'ere considered by the Board. It is a 
matter of judgment. 

Mr. Bentley. A judgment that you wish to confine to the admin- 
1 * istration? 

Mr. Becker. Yes, sir. 

Chairman Morgan. Mr. Coffin. 

Mr. Coffin. I would just, like to have the references to the cases 
'that you mentioned. Those four cases. 

Chairman Morgan. Will you put those in the record ? 

Mr. Murphy. Yes, sir. 

( The information requested is as follows : ) 

Boudin v. Dulles, 235 F. 2d 532 (1956) ; Dayton v. Dulles , 254 F. 2d 71 (1957) ; 

Briehl v. Dulles, 248 F. 2d 561 (1957) ; Kent v. Dulles, 248 F. 2d 600 (1957). 

Mr. Wain wright. Dr. Morgan. 

Chairman Morgan. Mr. Wainwright. 

, Mr. Wainwright. Just out of curiosity, what would be the chances 
of this legislation reaching the floor and Being debated this year, in 
the 2 y 2 or 3 weeks remaining. 
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08 PASSPORT LEGISLATION 

Chairman Morgan. We have scheduled witnesses to appear to- 
morrow. We are not going to have a meeting on Thursday because 
there are two subcommittee meetings. Next week we hope to finish 
the hearings and start marking up a bill. 

Mr. Wainwkigiit. Well, do you think there is a chance for this 
subject, which is relatively controversial, being debated this year? 

Chairman Morgan. Last year we passed the passport bill without 
much debate during the last day of the session. 

Mr. Wain wright. Do we have the same thing in mind this year? 

Chairman Morgan. It depends on how soon the bill is prepared by 
this committee. As soon as the bill is ready, the Chair will be glad 
to go to the leadership and see what can be worked out as to sched- 
uling the bill. 

Mr. Wainwright. Thank you. 

1 Mr. Hats. Mr. Chairman. 

Chairman Morgan. Mr. Hays. 

Mr. Hays. I just wanted to say unless the Senate passes a bill be- 
foie the end of the session that I will object to any unanimous con- 
sent to bring the bill up like we did last year and pass it in 10 seconds, 

5 in.a smuch as there is another session next year. 

Mr. Wainwright. I just, wanted that clarified. 

Mr. Hays. Well, that is the reason. 

Mr. Wainwright. That was the reason for my question. 

Mr. Hays. I don’t think we should pass it in 10 seconds when it 
isn’t going to become law anyway. 

We hope to have this building construction bill ready for the com- 
\ mil tee to consider and there is some urgency about it because they 

ha ir e no money left after this fiscal year. 

‘ Chairman Morgan. Is the Senatealso going to pass it? 

Mr. Hays. I understand they are waiting for us to send them over 
a bill. I don’t know, and I don’t care. 

Mr. Zablocki. Mr. Chairman, may I ask a question out of order 
so ;ome of us may make proper plans and arrangements. Since we 
j have the Secretary here, he probably could advise us : If the Congress 

i is in session, is it the intention of the Department to request a joint 

ses: don of Congress during the visit of Khrushchev? 

Mr. Murphy. No. 

Mr. Hays. What if he asks for one? What are you going to do? 

Mr. Murpiiy. He hasn’t asked for one. If he asks for one perhaps 
we might in form you of his request . 

Mr. Zablocki. Isn’t it customary for a chief of state to address the- 
joint session of Congress ? 

Mr. Murphy. This man is head of government. Mr. Voroshilov 
is tl xe head of state. 

Mr. Farbstein. I read that he stated he would like to address the 
Congress and that it was customary. 

Mr. Zablocki. Do you think we could maintain a quorum? 

Mrs. Bolton. The fact that he is not chief of state settles it.. 

Chairman Morgan. Are there any further questions ? 

If not, the committee stands adjourned until 10 : 30 tomorrow 
morning. 

(Whereupon, at 12 :05 p.m., the committee recessed, to reconvene at 
10 : 30 a. m., Wednesday, August 12, 1959.) 
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PASSPORT LEGISLATION 


WEDNESDAY, AUGUST 12, 1959 

House of Representatives, 
Committee on Foreign Affairs, 

Washington, D.C. 

The committee met, pursuant to adjournment, at 11 a.m., in room 
G-3, U.S. Capitol, Hon. Thomas E. Morgan (chairman) presiding. 

Chairman Morgan. The committee will come to order. 

This meeting is being held for further continuation of hearings 
on passport legislation. Several members of the committee have in- 
troduced bills which are before us. 

.pur witness this morning is a member of this committee from the 
minority side, the Honorable Alvin M. Bentley, who is testifyng on 
H.R. 7006. Mr. Bentley, you may proceed. 

STATEMENT OF HON. ALVIN M. BENTLEY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 

Mr. Bentley. Thank you, Mr. Chairman, it is a pleasure to appear 
before the committee this morning in support of H.R. 7006. I have 
a prepared statement here and with your permission I will insert 
it m the record at this point and proceed informally. 

Chairman Morgan. You may proceed. 

(The statement follows:) 

Mr. Chairman and members of the Foreign Affairs Committee, I 
appreciate the opportunity to appear before you on behalf of a piece 
of legislation which is of great importance to the security of the 
United States. I refer to my bill, II.R. 7006, providing for the denial 
of passports to supporters of the international Communist movement, 
for review of passport denials, and for other purposes. 

As members of the congressional committee concerned with the in- 
ternational relations of the United States, you well know the nature 
of the international Communist movement which is dedicated to 
subordinating the Government and people of the United States to 
its will through subversive means of all types. That this movement 
constitutes a threat to the security of the United States cannot be 
denied. 

It commands a frightening portion of the world resources, including 
the assets of 16 once independent countries and 900 million people. It 
possesses the ability to establish vast networks of espionage appa- 
ratuses in countries not under its control and to claim absolute al- 
legiance of misguided persons who, while holding citizenship in one 
country, in fact serve the ends of another country ; namely, Russia. 

Furthermore, the movement engages in its activities in a way which 

59 
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makes the expression “cold war” a contradiction in terms; it has done 
and day and night will continue to do all in its power, however devious, 
deceitful or subversive these means may be, to fulfill its avowed and 
unchanging goal, that of world domination. 

In recognizing this threat,, Congress in 1954 declared that the role 
of the Communist Party in America, as an “instrumentality of a con- 
spiracy to overthrow the Government of the United States,” renders 
the party’s existence a “clear, present and continuing danger to the 
security of the United States.” 

When a person is faced with a threat to his existence, he must meet 
it and try to erase it. Similarly, the United States must attempt to 
rid the world of the scourge of international communism. And since 
one of tire ways in which international communism operates is through 
travel back and, forth between various countries some of which it con- 
trols and others which it does not, one of the ways in which the 
United States can and must meet the Communist threat is through 
the prohibition of travel by the members of that movement to and 
from America. . 

One does not have to be a student of Communist organization to 
realize that travel, and the face to face contact that travel makes 
possible, is a vital cog in the operation of the international Com- 
m unist movement. Only recently the Director of the Federal Bureau 
of Investigation reported to the Attorney General that — 

; .... At the present time the Soviets are intensifying their espionage activities, in 

the tJmted States. They are interested in all types of intelligence, especially 
military, atomic, missile, and related data. Also a revitalization of the party’s 
internal structure is now underway. Leaders completely loyal to the Kremlin 
aie in control. The result is a renewed party activity aimed at strengthening 
the. Communist apparatus. At present a recruiting program is in progress. 

New officers are being selected in the Communist Party units across the coup- 
try. The youth organization is being vitalized, schools are being held to train 
p£ rty leaders, and efforts are underway to increase overall party work. 

Flow are the tough and new officers of the Communist organization 
,ir America to be recruited and trained if leaders of the international 
movement are to lie prohibited from coming here and if the youth 
a] id leaders are prohibited from traveling abroad? And, how is the % 

cofaiffiuhication necessary to the operation of the Communist organ- 
ization to take place if international Communist leaders cannot meet 
ec.Sh other face to face ? 

Communication through second-hand sources, such as through mail 
or through third parties, is not a good substitute for personal contact. 

The hampering of this contact by the United States places a severe 
handicap upon the effective operations of the Communist apparatus, 
especially since the Communists, being members of a secret, subver- 
sive, aha illegal organization, prefer to communicate by word of 
m outh rather than by written word. 

'The Department of State has recognized that international travel 
by Communists enhances the aims of the international Communist 
iri ovem'ent And hence has in the past refused to allow foreign Com- 
munists to come to America or to allow Communists in the United 
States to travel abroad. The first matter was taken care of in the 
McCarran -Walter Act which prohibited the immigration of undesir- 
ables into this country. The second matter became official policy in 
“ T95& when Secretary Acheson issued regulations establishing the crite- 
ria for refusing passports to Communists and Communist supporters. 
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• It is this second matter with which we are concerned today. Upon 
the publication of the regulations concerning passport issuance, the 
communists .began to attempt to circumvent the regulations. Fi- 
nally, m 1958, the Supreme Court decided by a 5—4 majority in the 
ivsTit and 21 vichl cases that Congress had not expressly given the Sec- 
retarv of State the right to refuse to issue passports to undesirables 
and that therefore the Secretary was required to issue passports to 
any and all Americans who might request them. It should be noted 
that the Court did not rule on the constitutionality of the Secretary’s 
refusal to issue passports to Communists; it merely declared that Con- 
gress had not yet given the Secretary the right to do this. 

Immediately after the Court's decision the Department of State 
experienced a great increase in the number of passport applications 
from persons with records of Communist affiliations and activities, 
the issuance of passports to these persons has impaired, and if not 
stopped will continue to impair, American foreign policy by making 
possible to the international Communist movement the advantage of 
personal communication and discipline. 

Therefore, the problem which Congress has before it today is to 
pass legislation enabling the Secretary of State to prevent the threat 
and harm done to the security of the United States by the travel of 
Communist sympathizers outside the United States for purposes of 
espionage to eventually overthrow our Government. And this is what 
my bill proposes to do; to give the Secretary of State the right and 
the power to refuse to issue passports to supporters of the interna- 
tional Communist movement. 

This bill, a new act which adds to existing passport legislation, 
after explaining that — 


the possession of a passport by (Communists) is inimical to the security and to 
the conduct of the foreign relations of the United States, " 


then authorizes the Secretary of State— 


,t0 i® s . ue , a Passport or to revoke a passport already issued to any person 
lf; « determined on substantial grounds that he knowingly engages in 
menl 1 * 6 ® * PUrP ° Se of furth ™ the international Communist move 


Evidence of such activities is membership in the Communist Party 
or any other facts which reasonably warrant the conclusion that the 
person is going or staying abroad” to abet the Communist cause. 

I he person who is refused a passport may request a hearing before 
a passport hearing board, established within the Department of State 
for tins purpose. During the hearing proceedings the Board may 
take into consideration information which shall not be made a part of 
the open record ; but the Board shall furnish to the individual request- 
ing the passport a fair resume of all confidential information. If the 
recommendation of the Board and the decision of the Secretary is 
adverse to the individual, he may then appeal to the U.S. District 
■court for tlie District of Columbia to determine whether there has 
bem compliance ivith the provisions of this bill. 

This, in summary form, is what the bill purports to do. Several 
objections against this bill have been raised and it is these with which 
1 propose to deal. First, however, I should like to employ the support 

fehind tIds C biil V6 branch of tho Government, which stands solidly 
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Tlie late Secretary of State Dulles described the need for passport 
legislation last year before Congress. He said : 

I think there can bn no doubt, in anyone’s mind that we are today engaged 
f n ■ survival in a bitter struggle against the international Communist move- 
( . nt * * * (this) movement seeks everywhere to thwart U.S. foreign policy. It 
on every front to influence foreign governments and peoples against the 
TTi (toil o,| -lies and eventually by every means, including violence, to encircle the 
fb ted Itates and lubordinate us to its will. The issuance of U.S. passports to 
supporters of that movement facilitates their travel to and in foreign countries. 

It clothes them when aborad with all the dignity and protection that our Govern- 
ment affords. Surely our Government should be in a position to deny passports 

to such persons. 

President Eisenhower added : 

It is essential that the Government today have power to deny passports where 
their possession would seriously impair the conduct of_ the foreign relations^ 
th * United States or would be mimical to the secuiity of the United biates • 
tb i w?shlo emphasize the urgency of the legislation I have reconmiended Each 
dsy and week that passes without it exposes us to great danger. I hop. 

Congress will move promptly toward its enactment. 

And just 1 week ago John W. Hanes, Jr., Administrator of Security 
and Consular Affairs of the Department of Skat© cn,me b e fore this 
C( mmiti.ee. He testified with reference to this bill, H.h. 700b. 

We believe this is a good bill. We strongly support it and we hope the 
cc mtnittee will report it favorably to the House. 

Thus, my bill is the administration bill. 

One objection to this bill concerns questions of its constitutionality. 

It must he reiterated that in its decision in the Kent and B cases 
ti e Supreme Court did not rule on the constitutionality of the Secre- 
ts ry’s restricting the right of persons to travel freely. , 

Furthermore, in a recent decision concerning the right to travel, 
the U.S. Circuit Court of Appeals in the District of Columbia ruled 

tliftt/ 

the right to travel is a part of the right to liberty * * * but these valid gen- 
aliz'itions do not support unrestrained conclusions. For the maintenance a 
TO Servatbnof liberty, individual rights must be restricted for various reasons 
Lm time to time ; te case of a reasonably anticipated threat to security or to 
la w and order, many acts by individuals can be restricted. 

It is the contention of the administration and of myself, as well as 
many other persons, that tlie free travel of Communists out of and back 
into this country constitutes enough of a threat to tlie secuiity of th 
country to warrant a slight restriction on tlie right of any person to be 

Some persons would quarrel with this second point, too, however. 

1 hey say that denying passports to American Communists will not 
really prevent them from leaving the country; the Communist., can 
t ’avel legally without a passport to Latin America and from there 
they caii usually obtain illegal passage to wherever they wish to go 

behind the Iron Curtain. .. . M it 

While this is true, it is also true, on the authority of Hanes, 
that while tlie State Department was denying passports to Comma 
i ists, “very few important members of the apparatus took advantage 

of this roundabout route.” 1 

The reason for this probably lies in the fact that this fairly cumber- 
some method would lay a greater part of the Communist organization 
open to the risk of being discovered; tlie more people involved m an 


-2 
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operation, especially a devious and illegal one attempting to maintain 
secrecy, the more chance of that secrecy breaking down at some point 
and then the whole operation becoming uncovered. 

A third complaint voiced against this passport bill concerns the 
utilization by the_ Secretary of confidential material as part of the 
basis for lus decision. Some persons feel that the use of this sort of 
information means using vague and unsubstantial gossip or allegations 
- which could not stand up in the light of truth. This feeling is of 

course, completely without foundation. ’ 

First ; if a person is prepared to believe that a Secretary of State— 
and it, is he who must always make the final decision in appeals on 
passport cases— would actually base a considered decision upon less 
than substantial and corroborated evidence, then that person must 
believe that our country’s security is in far greater danger than that 
resulting from a capricious denial of passports. The reason why 
information cannot always be divulged is that to do so would cut 

the future rnment ^ & S ™ ila1 ' SUpply of such infc ™tion in 

If faced with the unhappy choice between exposing and thereby 
destroying a valuable and continuing source of information about 
.the activities of the Communist conspiracy, and the issuing of a pass- 
port t° a member of that conspiracy, the Government would reluc- 
tantly have to issue the passport as the lesser of two evils. This 
does not mean that such information comprises a very large part of 
any total case. Mr. Hanes stated last week : 

the various parteof the case* ^ Part “ d ° eS Play ia often vital relating 

aS required “V this bill, the Secretary would have 

thW L f?]1 ] reSUme °f an 7 Such information available to the indi- 
vidual denied a passport, who would then have the right to attempt 
to rebut this information. Under this procedure the Secretary co“dd 

•Sfca&v’" 60 poscd ’ m " i6r 1 d “ ision b4d “ 

rtl \° bject ^ n t0 , the P ass P°rt bill revolves around the fact 
that the Secretary will make unbridled and arbitrary use of his power 

tfonfif fS g Tn 1S ^ anCe - 0f P f f s P° rts - T bis fear also has no founda- 

July 1*8 the P?eJS S suld!“ ° f W" “ 

executb^brancl^l^g^eatly^oncerned^wito^eeln? 11 ! 6 passport s, the 

of American citizens are 14 ^ the inherent rights 

only be tolerated in terms of overriding reouirementti of th6 righ , t . to travel can 
and must be subject to substantive and procedural guaranties’ 11- ” al Security ' 

SSnTT ifS ^ res4 1 cti - passport 

Council on F oreign Relations on March 24, 19 , 5 iff 8 ° r6 * 16 CInca »° 

er^ e enTor°its & polici^ Ut We ^n^Lue^that the nn® Crit f icism of thls c; °v- 
used to restrict the movement ofveovlp wlufmu i h pa ? sp , ort should or can be 
opmmns which are not of the orthodox American vm-iftv ’ “ aa1, ° r economic 
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mn.r have sympathized with Communist theories or even 'belong to Communist 

° r l a R w^seek/and'whaTl'fe’el we must have, is the capacity to protect ourselves 
bv denying passports to those relatively few hard-core, active Communist sup- 
poi ters whoare not Ordinary American citizens and whose travel abroad con- 
stitutes a danger to the United States. 

’■ 'fho “due process” clause of the Constitution further guarantees 

that the Secretary will not arbitrarily or capriciously restrict the m- 

xU/idual’s right of exit. Provision is made m this bill for extensive 

hearings before a passport- board where the burden of the proof 

thvt an individual was or is a member of the Communist Party is 

ptt upon the Secretary of State; further provision is made- for ap- „ 

peaT to the U.S. District Court for the District of Columbia In 

this connection it is interesting to note that, even such citadels of 

democracy and individual rights as the United Kingdom, France, 

ard. Canada do not provide for any judicial review of passport 

nials * * " 

* Evidence that the Secretary has in the past been extremely careful 
in restricting passports lies in the fact that for the 2 calendar years 
t>r€fed t m o ' the Supremo Court’s decision, only 51 out of over a million 
applications for passports were initially and tentatively turned down. 

Farther, in the 6 years from 1952 to 1958, only 15 persons were flatly 
dopied passports oh Communist, grounds after they had exhausted 
their administrative remedies. 

> this then is the case for my bill, H.R. 7006. As President Lisen- 
hower stated, “I wish to emphasize the urgency of the legislation 
I have recommended.” The international travel of Communists does 
greatly abet the effectiveness of the Communist cause and does im- 
pair the successful carrying out of U.S. foreign policy. 

_ l have, in fact, had personal experience with the vast amount of 
A i m age that can do done by American Communists traveling ab.Loau 
collier for purposes of anti-American propaganda, espionage, or a 
Variety of other reasons. The objections that passport restriction 
is unconstitutional, that it will not stop international travel any- 
w av that the use of confidential information is not right, and that 
the Secretary will make arbitrary and capricious use of bis power 
to restrict the issuance of passports, all have no foundation in tact. 

' Therefore. I sincerely hope that this committee will speedily rec- 
ornmcnd passage of this bill to the House of Representatives. Also, 

, of course, I will be happy to elaborate on any of the points; made m 

'father summary form in this statement. 

' ' ,Mr. Bentley. In summary, Mr. Chairman, this bill, H.R. 7006, has 
been well summarized in the staff memorandum dated July 30, 1959, 
which all members'of the committee have before them. It is a new act 
8 |din<v to existing legislation. It contains in section 1 the congres- 
gi oh ahfi udings with regard to members of the Communist Party and 
movements thereof. 

In section 2 it would authorize the Secretary of State to retnse to 
Issue a passport or to revoke a passport already issued on certain 
grounds which would include present membership in the Communist 
Party or former membership which would be terminated only for 
purposes of subterfuge, activities which would indicate that the person 
was acting under the discipline or control of the Communist Party or 
r.fcXiy other facts indicating that- the potential traveler was enabled to 
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further, while abroad, the intentions of the international Communist 
movement. _ 

Section 3 would require as a part of the passport application a 
statement under oath or affirmation to the effect that the individual 
has not been or was not at the present time for the past 10 years a 
member of the Communist Party. 

Now we get into title II, Mr. Chairman, regarding procedure for 
, denial and review. My bill would provide that after the application 

the passport would either have to be issued or the applicant would have 
to be informed ip writing that his application was denied within a 
period of 90 days. If the passport was to be denied, revoked, or re- 
*- stricted other than for general reasons, the applicant should be notified 

in writing and notified of his right to a hearing before the passport 
hearing board. 

The passport hearing board, under section 6 of my bill, would bo 
composed of three officers of the Department of State which would 
be designated by the Secretary and would have jurisdiction in all 
cases where a hearing was required by the applicant within 30 days 
after his application had been denied, or after his passport had either 
been revoked or restricted. 

Within 90 days after such a request would be received by the board, 
the Board would have to hold a hearing and the people who would 
present the case of the Department of State through the board could 
not otherwise participate in the deliberations and recommendations 
of the board. 

• In proceedings before the passport hearing board, Mr. Chairman, 
the applicant would have the right, according to section 7, to appear 
in' person and to be represented by counsel, to testify in his own behalf, 
preSent witnesses and other evidence, to cross-examine witnesses ap- 
pearing, and to examine all evidence which is made a part of the open 
record and to examine a copy of the transcript of the open proceedings 
and to be furnished a copy upon request. 

^ The same section does provide for the board to consider oral or 
documentary evidence which is not part of the open record, but it 
* requires that before the board completes its proceedings that the appli- 

cant or the individual should be furnished with a resume of any evi- 
dence which is not part of the open record by the board and the board 
Would have to certify that it is a fair resume. 
f Further, the board, in making final findings, would have to take into 

consideration the individual’s inability, of course, to challenge infor- 
mation or to attack the credibility of sources of which he would, not 
have been advised in full or which would not have been revealed to 
him. 

After the proceedings, the board has to make its findings within 
60 days and transmit the entire record to the Secretary of State for 
the final administrative determination, and I underline the word “ad- 
ministrative.” 

If the recommendation is adverse, the individual is to receive a 
copy of the recommendation by the board and its findings and con- 
clusions and within 20 days following its receipt he can thereby sub- 
mit written objections to the Secretary. 

The Secretary is supposed to base his determination upon the en- 
tire record, the findings of the board and any objections that may be 
Submitted by the individual. 
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1 he Secretary can either remand the case to the board and send 
it tack for further proceedings or if he opposes the board he shall 
make appropriate written findings and conclusions. 

Section 9 provides for judicial review by the U.S. District Court 
for the District of Columbia and — 

In a iy such proceedings — 

to r 3 .ad from the exact language of my bill — - 

* * * the court shall have power to determine whether any findings which are 
stat ‘d to be based upon the open record are supported by substantial evidence 
coniained in that record, or, in the case of a resum4 of evidence which was not 
made part of the open record in conformity with section 7(b) of this act, are 
sup) ikrted by the rdsumd * * * 

which, as I said earlier, has to be certified by the board to be a fair 
resuipe of all information used in determining the particular case. 

Now, Mr. Chairman, I have here copies of letters from two of the 
executive departments which have been received by you as chairman 
of the committee; one from the Department of State, dated June 4, 
stating: 

The Department strongly supports H.R. 7006 and favors its early enactment 
into ),aw. 

I:i other words, the State Department endorses my bill without 
reservation. 

The other, which is dated June 4, is from the Department of Justice. 

The Department of Justice supports my bill with some suggestions 
which I would be perfectly happy to see adopted by the committee. 

. As I think the committee will recall from Mr. Hanes’ testimony 
of last week, he has been authorized by the Department of Justice 
to say that they do support my legislation with, as I say, one or two 
suggested changes of a technical nature. 

I have here this report of June IT from the Department of Jus- 
tice The Department does suggest that the bill not be confined 
to Communist activities and suggests that the bill might possibly be 
broadened to include subversives who are not affiliated with the Com- 
munist movement and also suggests that, among other reasons for 
denying the bill would be a finding that the travel abroad by the in- 
dividual would seriously impair the conduct of the foreign relations 
of the United States, and would be harmful to the security of the 
United States. t , 

The other suggestion is that in place of limiting the duration of 
the proposed legislation to the proclamation of national emergency, 
the Department of Justice suggests that the provisions would con- 
tinue in force until such time as either the Congress or the Presi- 
dent should determine and declare tlyit the activities of the interna- 
tional Communist movement no longer requires their application. 

That amendment would be acceptable to me and I understand it 
would also be acceptable to the Department of State. 

With respect to the suggestion that the bill be broadened to include 
ind viduals other than followers, members, or supporters of the Com- 
munist movement, it is my feeling — and I think that feeling is some- 
what shared by the State Department, that although perhaps broader 
pas port legislation is certainly a good thing, the urgency with which 
the administration and the Department regards this problem is due 
primarily, if not solely, to the danger arising to our country from 
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travel abroad by Communists and therefore the State Department 
prefers that the question be limited at this time, as I say , to members, 
et cetera, of the Communist Party and I believe that the Department 
generally goes along with that. , 

I think the Department of Justice perhaps may be a little concerned 
about the fact that we are trying to single out Communists and not 
deal with people other than Communists whose travel abroad would 
also be prejudicial to our national interest but as Mr. Hanes said last 
week, that Department does support H.R. 7006 and the State Depart- 
ment supports it strongly. 

One more thing that I would like to put into the record though, Mr. 
Chairman, if I may and that is — I think this would be pertinent and 
helpful to the committee, and I am referring to a committee docu- 
ment entitled “Passports and the Right To Travel : a Study of Admin- 
istrative Control of the Citizen,” which was prepared by the Legisla- 
tive Reference Service of the Library of Congress dated July 10, 1968, 
and, of course, printed for the use of this committee. I don’t believe 
this was made a part of the hearings last year, was it ? 

Chairman Morgan. No, sir. _ . . 

Mr. Bentley. I would like to read the conclusions in this without 
going through the whole document, though I would refer this docu- 
ment to any member of the committee particularly interested. 

On page 85 of this document, Mr. Chairman, the following conclu- 
sions are reached by the study, respecting the Federal control of a 
citizen’s right to a passport : 

A. The citizen has a constitutional right of personal liberty which includes the 
right of locomation, i.e., to travel. 

B. The Secretary of State has a right to exercise official discretion in the 
issuance of passports. 

O. Neither of these rights is absolute nor can they be exercised arbitrarily by 
the citizen or the Secretary. 

D. Prior to 1914 these rights did not come into conflict, hence the lack of liti- 
gation. 

E. With the growth of foreign passport restrictions, a passport has become 
a necessity to the exercise of the citizen’s right to travel in peacetime. 

F. In a war or emergency situation [such as we are in now] the Federal Gov- 
ernment may, through the use of its war powers, restrict the citizen’s right to a 
passport. 

G. Such war restrictions on the citizen’s right to a passport must be exercised 
with due regard to the due process provisions of the fifth amendment, preserving 
a balance between the exigencies of the war and the citizen’s constitutional right. 

H. Peacetime regulation of the citizen’s “liberty” or right to travel, i.e., to a 
passport, must be in pursuance of the “lawmaking functions of Congress with 
standards established adequate to pass scrutiny by the accepted tests” and with 
due regard to the citizen’s constitutional rights. 

I thought it would be helpful to have that in the record and I rec- 
ommend this study to those members of the committee who are either 
not familiar with it or who have forgotten it. I have found it very 
valuable indeed in studying this entire problem. 

Thank you, Mr. Chairman. That is all I have to offer. 

Chairman Morgan. Thank you, Mr. Bentley. 

Mr. Bentley, I understand from your testimony that the State De- 
partment and the Department of Justice strongly recommend the 
adoption of your bill. 

Mr. Bisntley. The State Department, sir, recommends it strongly. 
The Department of Justice, with these minor reservations which I 
have tried to outline further, recommends it. 


Approved For Release 2001/03/07 : CIA*RDP91-00965R000500120001-2 



Approval For Release 2mWfeogiW P91 -00965R0005001 20001 -2 

■ (Jhairman Morgan. They also recommend the Selden bill? 
i Mr. Bentley. I think the Department of Justice — and I have here 

copies Of the State Department’s and the Department of Justice’s 
i reports on Mr. Selden’s bill. Here is one on the Selden bill from the 

Department of Justice dated April 16, 1959. Here is one from the 
Department of State on the Selden bill dated April 10, 1959., They 
cOHihept on many other bills besides H.R. 55, the Selden bill. 

1 think their conclusion is that they would accept the Selden bill, 
but, at least as far as the State Department is concerned, they would 
thep find it .necessary to augment the provisions in Mr. Selden’s bill, 

H..EL 55, with various administrative regulations, which would be 
spelled out by the adoption of my bill. In other words, Mr. Chair- 
mad, it is a question^ as to whether the committee would want to let 
the Department of State pass or promulgate these various adminis- 
trptrve regulations necessary for the control of passports or whether 
the committee and the Congress would prefer to write into legisla- 
tion the instructions to the executive branch of Government which 
they would have to follow both for the purposes of administrative 
| and judicial review. 

Chairman Morgan. But is my understanding correct that Mr. Hanes 
did testify that if the Selden bill was adopted by both branches of 
Congress the State Department thought it would do the job? 

| ' Mr. Bentley. They will accept the Selden bill, Mr. Chairman. Of 

that I have no fear. It is just as I say, whether the Congress prefers 
j to leave the matter up to the State Department to issue these regula- 

; turns or whether the Congress would prefer to spell out in legislative 

formthe regulations which it feels the State Department should follow. 

Chairman Morgan. Mr. Bentley, you have a time limitation in your 

i V d ° 7 0u not ’ ^ ie period between the application and denial ? 

Mr. Bentley. The passport application has to be acted on within 
90 1 lays. 

Djwrmsm Morgan. That is not in the Selden bill, is it ? 

Mr. Bentley. I don’t believe so. I am not too familiar with every- 
- thi ig m H.R. 55. I don’t recall that that is in the Selden bill. I 
eftr be mistaken. 

Mr. Selden. That is not in the Selden bill, Mr. Chairman. 

Mr- Bentley. No, I don’t think there is any time limit in the Selden 
bill actually, Mr. Chairman. That would have to be left up to the 
Department, 

Qiainnan Morgan, Under your bill, a passport hearing board is 
established? ..... 

Mr. Bentley, Yes. . 

Chairman Morgan,, Who would be members? 

■.Me Bentley. Three officers of the Department of State designated 
by he Secretary. 

Chairman Morgan. You don’t spell out the names or titles of any 
of i he officers. 

Mr. Bentley, No. , 

.Chairman Morgan, What would be connected with the Passport 
Office ? 

.Mr. Bentley. I imagine that would be left up to the Secretary as 
to 'yho he would appoint. Presumably I imagine one would be con- 
nected with the Bureau of Security and Consular Affairs. Probably 
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one would be from the Legal Adviser’s Office and one conceivably 
Haight be from the geographic desk representing the political section 
or geographical area where the man intended to travel. 

Mrs. Bolton. It would not be a static board, then, changing from 
case to case ? _ 

Mr. Bentley. My bill does not specifically cover the situation, Mrs. 

Bolton, but I feel the Secretary could set up a board for an individual 
case or could have a permanent board. Personally I would like to see 
* a particular board set up because I think that the problems, for exam- 

ple, with respect to an individual, say, traveling to Soviet-controlled 
Europe, or with respect to an individual traveling in south Asia, might 
be very different and I think there should be different personnel on the 
Board. t _ 

That is again left to the discretion of the Secretary. 

Chairman Morgan. Mr. Bentley, I have just one more question: 

Both your bill and the Selden bill are aimed primarily at individuals 
affiliated with the Communist movement. Neither one of your bills 
is an overall passport bill ? 

Mr. Bentley. No, sir. 

Mr. Selden’s bill covers in section 6 certain members or former 
members of the Communist Party or persons who have been supporting 
the Communist movement since 1948, as I understand it. The per- 
sonal provisions of my bill pretty much cover the same things. I 
think perhaps they spell it out in a little more detail on page 3 of my 
bill than Mr. Selden does but the objectives, of course, are the same. 

We do not try to go beyond members, supporters, agents of the Com- 
munist movement. 

Chairman Morgan. Mr. Bentley, in the letter from the Department 
of Justice signed by Paul A. Sweeney, Acting Assistant Attorney Gen- 
eral, Office of the Legal Counsel, he states : 

In my opinion the revised draft would be strengthened considerably if sec- 
tion 2(a) were not restricted to Communist activities. 

Would you comment ? 

Mr. Bentley. He makes the same comment about the Selden bill, 

■ too, I believe, but as I say, on the testimony of Mr. Hanes last week, 

the Department of J ustice concurs in the bill — both bills— but would 
like to see it perhaps broadened at some future date by more com- 
prehensive legislation. But I think the Department of Justice con- 
*' curs that the urgency of the situation, Mr. Chairman, is now, because 

of the movement of Communists or Communist sympathizers and 
supporters, and therefore they do support, this type of restrictive 
legislation. 

Chairman Morgan. Thank you, Mr. Bentley. 

Mrs. Bolton? 

’ Mrs. Bolton. I don’t think I have anything on Mr. Bentley’s bill. 

I like it very much. 

The language is clear enough for me to understand it, not being 
a lawyer. 

Mr. Bentley. Nor am I a lawyer, Mrs. Bolton, but I can under- 
stand most of it, anyway. 

Chairman Morgan. Mrs. Kelly? 

Mrs. Kelly. Mr. Chairman — Mr. Bentley, I welcome you here this 
morning. It seems unusual having you as a witness before your own 
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committee. I think there is one weakness in your bill. Under section 
6 you are having a person bear the responsibility of proving himself 
innocent right after having him actually declared guilty by the State 
Department, before being associated with the Communist movement. 

Is that right ? 

Hr. Bentley. I don’t know that the person would come before the 
Board with a presumption of innocence or guilt. I think the question 
is that the passport has been denied, revoked, or restricted in its use 
, by the Department. The Board is then established for the purpose of 
allowing the person to present his own evidence, his own support, his 
ov 'll witnesses, whatever else he wants to present. 

The Board makes up its mind. The Board then furnishes — 
assuming the passport is not granted- — furnishes a report of its find- 
ing's to the individual as well as to the Secretary of State. The 
individual does .have, a chance to reply in writing, to state his written 
objections to the Secretary. The Secretary makes a final determina- 
tion— that is, administratively speaking. If the applicant wants 
to pursue it further, then, of course, it goes to the U.S. district court 
for judicial review. 

I think, and I am not sure ’whether it was Mr. Hanes or Mr. Murphy 
who testified on this subject, but. they said it was their belief that 
mahy people who had received passports over the past several months, 
because of the ruling of the Supreme Court, they felt it was their 
belief that such individuals, if they had been refused by the Depart^ 
mbit, would never have pursued tne matter further. 

Mrs. Kelly. If that is the case, this would be sort of public knowl- 
edge at this point. 

Mr. Bentley. It certainly would. 

Mrs. Kelly. Then why couldn’t you combine the section in your 
bill with that in Mr. Selden’s — do not deny a passport until after the 
hearings, and so forth. 

Mr. Bentley. The status of the application would be in somewhat 
of a suspended status as long as the applicant was pursuing the 
various courses of appeal opened to him. The denial or the revocation 
03 ’ the restriction is only necessary for the board to come into existence 
; and for the hearing to take place. There would be no final action as 

far as ,the application was concerned until it had been pursued as far 
as the applicant wished to pursue it. 

, Mrs. Kelly. In other words, you contend that in section 8 of Mr. 

; Selden’s bill that there would have to be a denial possibly, too, in order 
tc hringa review up. 

Mr. Bentley. Well, yes; because there would be no purpose in 
having the review unless the passport had been denied and the ap- 
; p'icant, as I say, wished to pursue it into the courts, 

i I might point out, incidentally, Mrs. Kelly, if I may, the distinction 

between my bill and Mr. Selden’s bill in that respect. He permits 
judicial review in any of the district courts. My bill limits it to the 
d : strict court for the District of Columbia. That is merely for the 
purpose of convenience for the Department of Justice. I feel it 
would be a mistake to pursue this matter, judicially speaking, through- 
out the entire country. 

Mr. Selden. Would the gentlewoman yield? 

Mrs. Kelly. Yes. 


Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 



Approved For Release 2001/0^j^po£)4T^S!A?i1)5p 0965R0005001 ?p 001 ^ 

Mr. Selden. Wouldn’t it also be inconvenient for a man in San 
™ sc ? to /Pply for a passport and have to come all the way to 
V\ ashmgton to have his case reviewed when he could have done so 
m the district court of San Francisco ? 

Bentley. I suppose there would be some inconvenience It 

piehtaaJplSita “ W m " dl tro " ble he ™ ted to though to 

-• * o J[ he f acfc there is a certain amount of evidence to be collected 

and presented m this case would seem to me that it would be from the 
administrative standpoint more convenient to have it centralized and 
“if impression that the Department of Justice has some hesita- 

' ' th Ti r f t v ] ? °P en 1 t0 an y district court in the United 

States, although I don t know that they make that statement. 

Mr. toEioDEN. It would seem to me that since the burden of proof is 
on the Department of State the person involved certainly shouldn’t bo 
made to come to Washington to support his case when the Government 
has the necessary facilities in San Francisco or Seattle or New Orleans 
Mrs. Bolton. Will the gentleman yield ? 

Mrs. Kelly, No ; it is my time. 

the United^?tates. Pr0Vl<leS ^ judiclal review sha11 be ln tbe district courts of 

This probably means the district in which the applicant resides. 

Section 8 does not state against whom the action should be brought or the time 
Sw^rtherSwr^ S br0U f ht ’ standards to guide tte court in Us 
to beTimded to the rmnen ^' olu ;h n f-7 f ant - « would be desirable for review 
•that th^wo rknf f ?^ trlCt Court for the District of Columbia so 

_ Mrs. Kelly. Would you then have the way paid to Washington for 
this person to appear at this hearing ? g Ior 

Mr. Bentley . Well, that is a good point. 
q f 7r®' .question of expense would be greater on the United 

to - s * s “ 

| f W0l dd like to have you comment on that. 

T hat is r an interesting point, Mrs. Kelly. I franklv 
haven t considered it. I suppose we might say that the costs of the 

PWM Ual S tra - e ! t° Washington could be borne by the Government 
os.ibly y°u might leave it up to the decision of the court If the 
applicant is successful m pursuing his case before the court maybe the 
Government should stand his expenses. If the applicant is turned 
j down by the court maybe he should be expected to W the iLste I 

re >F y ^ aven c considered that but it is an interesting point. 

Mr. Selden. Will the gentlewoman yield * 

Mrs. Kelly. Yes, Mr. Selden. 

fW™, S n LDE i N ' + As y0U rn , a -Y remem ber, we went into this subject very 
thoroughly last year and had extended hearings. Also, we worked 
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■'‘Mis. Bolton. That would mean that any confidential information 
Would be here in Washington, it wouldn’t be out in that district court. 

Somebody would have to get it together and run the risk of losing it 
and ;ake*it across. There would not be too much saving of expense 
| because whoever would take it from Washington to the district court 

i -in question would be involved. If there is nothing of that type re- 

I quin d that is different. 

I ’ viJdVfc. Kelly. I am not sure that is correct because I know there was 

| COW f in information maintained in the New York area, particularly 

1 If it is FBI, and not in Washington, though the ultimate decision is 

mad) in Washington. So the material is probably in the district 
! iwhe: •e' the person resides. 

I yield back my time unless Mr. Bentley wants to answer, 

Mr, Bentley. I have no further comment on that other than the 
Department of Justice’s comment which is dated last April, of course, 
vc Chairman Morgan. Dr. Judd? 

■c i M r. Judd. No questions. 

, Chairman Morgan. Mr. Selden? 

Mr, Selden. No questions. 

Chairman Morgan. Mr. Pilcher? 

Mir. Pilcher. No quesions. 

■v. Chairman Morgan. Mr. Meyer? 

Mr. Meyer. Mr. Chairman, thank you. 

I would like to pursue that matter a little further : In my own case, 
for instance,' if I had wanted to travel, with the job that I held I 
' World have had a limited amount of time to travel and I would have 
.’haci a minimum of funds with which to travel. Therefore, the pro- 
visions of this bill could conceivably have been used to prevent me 
•fro n traveling and to rob me of my rights as a citizen because I could 
not afford to come to Washington. Furthermore, without having the 
evidence so-called, against me, (if false charges had been made) I 
wouldn’t have been able to get a case together, to get an attorney to 
represent me or anything else, and the net effect is that this kind of 
{legislation in my opinion would prevent anyone other than a rela- 
.. lively wealthy person or a person with a lot of leisure time, from de- 
fer ding his own rights. Is this not true, Mr. Bentley ? 

Mr. Bentley. Mr. Meyer, I will certainly grant your contention 
-.that the applicant would be involved in considerable personal expense 
?>if ie wished to pursue the. case all the way up to the District Court, 

. or district courts, as the case may be, but I balance against that, and 
stiff er against that, the national interests of this country which I think 
'■frahkly override any personal inconvenience or expense on the part 
.' of a passport applicant. 

j After all, if the applicant intends to travel abroad, he is presumably 
a man of some means and I think, as I say, the national interests, of 
th: s country which we have heard from testimony from the executive 
brinch, are in jeopardy because of the unrestricted travel of Com- 
'nmnists at the present time, have, to be balanced against personal in- 
• Jco rvenience or expense although I will admit your contention that 
ft chTtain amount of personal, expense would be involved if the person 
• de sires to pursue it to its ultimate conclusion. 

Mr. Meyer'. I meant to point out that the cost would be prohibitive 
in my own case and I would also like to mention another thing. I be- 
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lieve, due to some recent decisions, tlie State Department was told that 
relative to some questions they were asking people who applied for 
assports, they could no longer demand that they answer, and yet the 
tate Department continued to use the same forms. The average 
person thought that he would have to fill in these answers and the 
State Department in reply to an inquiry said that the continuance 
of the use of these forms was a measure of economy. 

Well, if the State Department is interested in saving a few dollars 
oh the printing of a form, I should think the individual citizen might 
also be interested in saving his money, too. 

Another thing I would like to bring out is that it appears to me that 
the arbitrary denial of the right to travel to a certain extent is con- 
trary to the American ideal regardless of the motivation and desires 
of the State Department. Isn’t this true, in a way ? 

Mr. Bentley. I think, Mr. Chairman, that Mr. Hanes has , sub- 
mitted^ was asked to submit for the record the Department’s posi- 
tion with respect to the constitutional right of travel and their belief 
that on the other hand the possession of a passport and the privileges 
that a bearer of a passport possesses are regarded not as a right but a 
privilege. 

I know he was asked to submit that for the record. I don’t know 
whether he has done that or not. 

I can merely refer you, Mr. Meyer, to this committee print which I 
quoted from, where the conclusion is reached that during a time of 
, emergency, which situation we are now living in, that the Secretary 
of State has a right to exercise certain discretion as to who should 
and should not receive a passport without, thereby infringing on the 
constitutional right of travel. ‘ ’ * 

L Chairman Morgan. That request was made but the material hasn’t 
been submitted. ( See p. 33. ) 

Mr. Meyer. I happen to believe that it is wrong to permit the State 
Department, to make the issuance of passports an instrument of for- 
eign policy and I also happen to think that in actuality travel control 
is to a certain extent thought control. I think that the Secretary of 
State hasn t in the past had the right to prohibit people from travel- 
ing, either to friendly or unfriendly countries in peacetime. 

Now, we could say that this is wartime but officially it is peacetime, 

■ isn’t it? 

Mr. Bentley, Officially, it is a period of national emergency. I 
take it, Mr. Meyer, that you are not directing your remarks solely 
against my bill, but you are opposed to any legislation of this type 
Whether advanced by me, Mr. Selden, or any other Member of the 
Congress ; is that correct, sir ? 

Mr. Meyer. I am opposing anything without adequate safeguards 
for the constitutional rights of the American people. If those safe- 
guards are in it and if it is done in a way that makes it practical for 
.the ordinary citizen who isn’t wealthy to defend himself, that is a 
different matter. 

Mrs. Bolton. Ml'. Chairman, may I ask our colleague what he 
would consider adequate 

Chairman Morgan. Will you yield to Mrs. Bolton, Mr. Meyer? 

Mr. Meyer. Surely. 

Mrs. Bolton. What would you consider adequate safeguards? 

Would you tell us what you mean by that ? 
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M ’ Meter. I would think if it was the case of a board, and this 
bill mentioned only “a” board, there would have to be provisions in 
the bill to take care of travel expenses and the expenses of the md, 
vidual. In a way he is declared guilty rather than proven guilty. I 
thin e there should be definite provision for travel funds, at least 
And I think that furthermore the burden of proof should be upon the 
Stats Department or upon the Government, and that they should have 
to d sclose all of their information and the source of it as well. 

Mr/ Bentley. Well, Mr. Meyer, if I can comment on that, the De- 
partment witnesses who have been up here have made very clear U ut 
in sich cases if they were required to disclose all evidence and its 
sources that in many cases they would be unable to pursue the case 
became of the inability to secure from other agencies and depart- 
ments of the Government the right to make such revelations, or they 
would be unable to secure from those departments any m format on 
they had to disclose the sources and I am sure that you and all ot is 
are 3 well aware of just what that would entail if the information, all 
types of information, all sources from which the information was 

derived had to be revealed in open hearings. , • • . 

i V Me tr l am aware of that, but I think that is a decision that 

their must make since they by their actions are depriving American 
&£ of constitutional rights if they don’t do it. And, fur- 

thermore, they have already, in a way, installed control of the piess 

by acti f ^ 1S ^ ypvye,. it seems to be a question of fundamenta] 

d efi nit ions I admit the constitutional right to travel, but I don t 
tit X a person lms . constitution*! I right to possess a passport. 

Mr. Pilcher. Will the gentleman yield . 

![r PncHER S Do you know of any specific case of any individual 
tha the State Department has ever turned down a passport for, that 

y °Hr. M^T'CTr tf because I haven’t gone into an, detailed 

°“l tr. ■Si 1 Wii'lX'^nSinjieU to me for jnst a comment* 

Mv' : j™'l S thini y the record should show that we are not dealing 

MA M™ They weren’t asked to rule on that matter, were they, 

^Mr Judd No but they went out of their way to point out they were 
not^ruling^n the constitutionality. They were just saying that State 
d it' n’t have the authority in law to take the action which, ao far a. 
toy vZ rtneemed, wnS constitutional if authonsrf by Congress. 

Chairman Morgan. Mr. W ainwnght, any questions . 

Mr. Wainwrigiit. No, thank you, Dr. Morgan. 

Chairman Morgan . Mr. Bowles ? 

Mr. Bowles. I have no questions. 
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Chairman Morgan. Are there any further questions to be directed 
to the witness ? 

Thank you, Mr. Bentley. 

Mr. Judd. I think Mr. Bentley ought to be complimented for the 
work he has done on this, and his bringing out additional important 
points. 

Mr. Bentley. Thank you. 

, Chairman Morgan. Our next witness, is Mr. Selden, who, as you 

know, was the author of the bill which passed the House last year and 
is the author of H.R. 55 which is identical to 17 other bills that have 
been introduced by other members. 

STATEMENT OF HON. ARMISTEAD I. SELDEN, JR., A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF ALABAMA 

Mr. Selden. As you know, Mr. Chairman, last year I introduced a 
bill, H.R. 13760, that provided for the denial of passports to persons 
knowingly engaged in activities intended to further the international 
Communist movement. Although this measure was approved by the 
House on August 23, 1958, without a dissenting vote, there was not 
sufficient time before adjournment for the Senate to consider it. 

On January 7 of this year, I introduced an identical bill, H.R. 

55, which is now before this committee. On several occasions since, 

I have called to the attention of the House the vital need for enact- 
ment of this legislation at an early date. 

Many persons with known records of Communist affiliations have 
received passports since last June when the Supreme Court of the 
United States held that the Secretary of State, under existing law, 
has no authority to deny passports to members of the Communist 
Party. In addition, a deluge of people with records of Communist 
affiliations have applied for passports since the Supreme Court’s de- 
cisions of last June, and applications are still flowing in to the Pass- 
port Office. 

It is a well-known fact that international travel is one of the prin- 
cipal means whereby the .Communist conspiracy is promoted. Its 
couriers travel from foreign capital to foreign capital, carrying with 
them in their minds the orders and directives of the Politburo and 
of Peiping. In this manner, detection is avoided and personal con- 
tacts between members of the conspiracy can be furthered. Also, 
there have been repeated instances where affiliates of the Communist 
movement travel abroad to engage in activities harmful to the se- 
curity of the United States, such as inciting revolt against friendly 

G overnments, engaging in untruthful propaganda against the United 
tates, and giving aid and comfort to our enemies even while we are 
engaged in active hostilities with those enemies. 

_ A case in point concerns James Jackson, secretary of the Commu- 
nist Party of the United States. On February 2 of this year, he 
told the Soviet Congress that if President Eisenhower could say, as 
Nikita Khrushchev did in his report, that in the United States there 
is not a single political prisoner, then many leaders of the Com- 
munist and workers movement of the United States would be able 
to be present there and to greet the delegates of the Congress. 
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} la 1933 the Soviet Government was recognized on the basis of 
formal agreement by its Foreign Minister that there would, be no 
Mq ;co w-directed, or assisted, Communist activity in the United 
Sta^s. Yet ah American .Communist, Janies Jackson, has the inso- 
lent e 'publicly to report in Moscow that the American Communist 
Pai ty “takes part in the daily fight to improve workers.” 

This American speaker traveled to Moscow on a valid U.S. pass- 
pjdf I ^‘He was therefore entitled to the aid of American officials 
oV4igetts And tq good treatment by foreign governments. Our Secre- 
tary" of State was unable, as the result of two Supreme Court de- 
cisions, to deny a passport to Jackson and consequently to keep him 
from wrapping himself in the protection of the American flag. 

' Although no one believes more firmly in free speech than I, I do 
not feel that we can condone tire practice of giving a passport to a 
majuso that he can attack the United States before a foreign policy- 
rfiaifflg body. Kor do I believe that we can condone the practice 
of letting A raei 'ican Communists travel abroad who serve the Soviet 
Union ag espionage agents, couriers, and saboteurs. 

; The President of the United States made it clear in a special mes- 
sage 'to Congress last July that quick action is necessary to protect 
us, from tips dangerous practice. The following month the House 
passed the bill that would give the Secretary of State, subject to ad- 
ifiiristrativq and judicial review, the necessary authority to deny pass- 
port to members of the Communist Party. 

A s I pointed out earlier, the measure I have introduced this year 
(HR. 55) is identical to the one passed overwhelmingly by the House 
last year. This bill provides that passports may be denied by the 
Secretary of State to three categories of persons: (1) a member or 
former member of the Communist Party, (21 an individual who is 
affiliated w;ith the Communist Party, and (3) an individual who 
knowingly engages or has engaged since 1948 m activities intended to 
furl tier the international Communist movement. 

Li all three categories, however, the Secretary of State is required 
to i lake an affirmative showing that the activities or presence of the 
person abroad would be harmful to the security of the United States. 

• I:i spite of what may be said to the contrary, this legislation pro- 
vides firm safeguards for the rights of the individual. Section 8 of 
the bill contains a positive provision for an administrative hearing. 

In addition, there is a provision for judicial review in the district courts 
of tbe United States. These provisions are intended to insure that 
no Secretary of State arbitrarily infringes on the rights of citizens 
and to insure that the requirements of due process of law shall lie 
met ' 

This legislation was carefully and thoroughly considered by the 
members of the Committee on Foreign Affairs last year. At least 10 
different bills were on the committee calendar, and the measure which 
we repotted underwent a detailed and searching analysis. I might 
also add that the bill was reported by the committee without a dis- 
senting vote. 

- Although this legislation is more restricted than the bill originally 
requested by the administration, it grants the necessary authority to 
the Secretary of State and, at the same time, provides adequate safe- 
guards for the rights of the individual. Since it was approved with- 
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out a dissenting vote by the committee last year and was subsequently 
given unanimous approval by the House, I do not believe there can be 
any question as to the soundness of the legislation. The need for it 
cannot be overemphasized. Each day that the Secretary of State 
goes without the authority provided for in the legislation increases our 
vulnerability to the dangers of international communism 
Chairman Morgan. Thank you, Mr. Seldcn. 

Mr. Selden, will you go into detail concerning section 8, particu- 
larly as to how the three words “on the record” become a part of this 

.Mr. Selden. That is the only thing in the bill which was not there 
when we considered it on the floor of the House. The only way we 
could get the bill scheduled last year was to put in those three words 
After consulting with the chairman, Mr. Yorys, and Dr. Judd, we de- 
ternnned that this would be much better than no bill at all. The 
State Department indicated that they could operate under this legis- 
lation although possibly not as well as without the words “on the 
record. The amendment was offered on the floor of the House and was 

wLC6pi6u. 

,, Chairman Morgan. Mr. Selden, do I understand last week when 
Mr. Hanes testified he testified that the words were objectionable to 
him but it the bill did pass m the final form with the words in, they 

felt they could still live with the bill ? 

Mr. Selden. That is my understanding. 

Also, I might point out that Under Secretary Murphy in answer to 
my inquiry yesterday, indicated that if this legislation were in being 
there probably would be many to whom they are now granting pass- 
ports who would never request a passport. If it reached a point 
where the person involved carried his case to the district court and all 
evidence had to be put on the record, perhaps they would have to issue 
the passport. But many, many applicants with a record of activities in 
ofThTstvp m W ° uld b ° eliminated as a result of the passage of legislation 

Chairman Morgan. Thank you, Mr. Selden 
Mrs. Bolton? 

Mrs. Bolton. I think I have no questions. You have settled my 
“on the record” question. J 

. Chairman Morgan. Mr. Pilcher? 

Mr. Pilcher. No questions. 

Chairman Morgan. Dr. Judd? 

A , r M o duDD - Tlla nk you, Mr. Chairman. I want to underline what 
Air. Selden has said as a very concise and accurate review of all the 
things that went on last year. I think a good many of us would rather 
not have had the words “on the record.” It is the old problem, as 
Abraham Lincoln stated it, how can a government be strong enough to 
defend and preserve itself without being so strong as to denv the 
individual rights of its citizens. And as usual, we wind up with a 
compromise. Under this language the tough Communist who has the 
full resources of the party behind him and knowing that the only 
evidence they had on him was obtained secretly in a way they couldn’t 
teveal without wrecking their channels of gathering further infor- 
mation, would know that the State Department, would have to give 
him a passport. The hard-boiled ones — some of them — would get by. 

447613 — 59. — . — 6 
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| There is no question about it. It is not a perfect or complete protec- ! 

tion. But this bill would take care of most of them, perhaps 75 or 80 
perceiit of them and that is worth doing. We shouldn’t refuse to do all 
that ve can do just because it isn’t a perfect operation. 

I am in favor of all the things that are in the Bentley bill and the 
things that the State Department would like to have, but I recognize 
the p -actical fact that we probably did about the best we could last 
year ;ind I would rather hope, Mr. Chairman, the committee would 
vote out the Selden bill, I myself having introduced an identical bill. 

We can pass that bill this session. Otherwise, we will have 5 more 
! months m which the couriers continue to run abroad, assuming the 

Scnat e would act even in J anuary , which we can’t assume. 

I h rye no further comment and I have no questions. 

Chairman Morgan. Mr. Meyer? 

| Mr, Meyer. I am very grateful for the explanation Mr. Selden gave 

j; and 1 certainly see the logic and reason in his position but I would 

i like to point out one thing that has happened to me personally. One 

of my constituents wrote a letter to the newspaper in which he stated 
that, whereas he didn’t say that Bill Meyer — because he knew me 
personally — that Bill Meyer was a Communist, he said because of a 
certain position I took on a certain foreign policy issue, more or less 
■ his words went on to say that I supported the Communist movement 
■ or Communist objective, and these words to a certain extent are some- 
what similar to the words in this bill and I would be concerned that 
I my self under this bill could be denied a passport. 

Mr. Selden. Do you want me to comment on that? 

Mi'. Meyer. Yes. 

M \ Selden. Well, I think if you will read section 6 carefully you 
will see there are a good many things in that section that have to 
be considered before anyone can deny a passport to an individual. 

First, he has to be either a member or a former member, or affili- 
ated with the Communist Party, or who knowingly engages or has 
engaged in activities intended to further the international Com- 
munist movement. Second, it must be determined that his or her 
act ird ties or presence abroad would under the findings made in sec- 
tion 5 — which you would want to read carefully — be harmful to the 
security of the United States. 

So I hardly think under the case that you gave that a passport 
could be denied, or there would be any effort made to deny it, 

Mr. Meyer. Normally I don’t think it would if the lauguage is 
read clearly and understood — a lot depends upon the interpretation 
= of tl rose to whom the authority is turned over. 

■Mir. Selden. Well, of course, the only way you can protect the in- 
dividual under conditions of this type is to grant them review, both 
administrative and judicial, and this bill takes care of that. 

In is a pretty hard thing to protect this country against them when 
you are cloaking them with the American flag and letting them travel 
wherever they want to go under those circumstances. 

I think under the terms of this bill that there will be a minimum 
of harm and it will be extremely helpful, and probably no one will 
eve ■ get hurt under it. 

Mr. Meyer. I realize the problem and I realize it is complicated 
and I know the further comment I am going to make doesn’t apply 
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-directly to this issue, but it does indirectly. Even a man with the 
stature of Justice Douglas, for instance, was denied, shall we say, 
what was his privilege or right in going to Red China because for 
certain reasons the State Department didn’t really want him to go 
there. 

Mr. Seldon. Has the State Department issued passports for any- 
body to go to Red China ? 

Mr. Meyer. Very few, I imagine. I don’t know. 

Mr. Seldon. Have they % 

Mr. Judd. Oh, yes, they offered passports to a whole group of news- 
papermen and the Chinese Communists wouldn’t give them visas. 

» Mr. Seldon. I didn’t say offered, I said issued. 

Mr. Judd. No. 

Mr. Seldon. There have been none issued as far as I know. Am I 
right ? 

Mr. Judd. There have been some issued. 

Chairman Morgan. Very few. 

Mr. Bentley. I think the finding of the State Department was 
that Justice Douglas was not a newspaper correspondent. 

Mr. J udd, Will the gentleman yield f 

Mr. Meyer. Yes. 

Mr. Judd. On this language, “engaged since 1948 in activities in- 
tended to further the international Communist movement,” are you 
suggesting that because you have done some things for other reasons 
that somebody could claim assisted the international Communist 
movement, you might be denied a passport on that basis? I think 
most of us could be denied one if that were the basis. I have done 
some things for reasons I thought were valid which it has been claimed 
by others were furthering the Communist movement. I have been 
accused of being an agent of Chiang Kai-shek, as if I were getting 
some money around the corner or disloyal to the United States. 

This is one of the hazards of being in public life. 

There are a lot of people in this country today who believe that the 
activities or even presence of our President in Moscow in November or 
December will “further the international Communist movement.” But 
1 don’t think any court would ever hold he was engaged in activities 
“intended to further the international Communist movement.” That 
is the point. 

He is going there to try to help to check that movement. It could 
turn out to be otherwise. He realizes that. His activities could 
further rather than hinder the movement. But his intention is not to 
further it ; it is the opposite. 

That language, I think, protects anybody from any possibility of 
being held by a court to have intended to further the international 
Communist movement unless it had a lot of substantial evidence that 
he was trying to further it rather than trying, as you were in your 
■case, to protect the rights of American citizens. 

Mr. Meyer. I didn’t mean to be arguing for myself, but I was 
arguing for the possible interpretation of the language that could 
hurt people who didn’t have either the funds or the ability to really 
defend their rights. 

MASelden. I might point out again, in section 8, it says, “No ap- 
plication for passport may be denied under section 6 of this act except 
after opportunity for hearing.” That is administrative hearing. 
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1 Section ,8 also provides : 

1 ’ I-)epiaj. ,pf a passport pursuant to section 6 of this act shall be subject to judicial 

[ review on t£e record ^itte ^istrict court of th,e United States. 

This takes care of the travel situation you discussed earlier, Mr. Meyer. 

. Mr. Bentley, Mr. Qiairrqan. 
j (Chairman Morgan. Mr. Bentley. 

| Mr, Bentley. I don’t tyan.tjny remarks to be construed as criticism 

of H.R. 55 because we have the same objectives, but I would like to 
] asli.you about certain things which H.R. 55 doesn’t contain, 

i In the first place, there are no — I will use that, wonderful word — 

j “evidentiary” provisions in this. There is nothing indicated as to 

w! at the Secretary has to consider in making his findings, is there? 

Mr. Seluen. Let me say .this: You and I know that after this bill 
i was introduced the State Department sent up their comments on it 

and gave recommendations which they felt would improve the bill,, 
which they should have done. 

; Your., bill was introduced in accordance with the recommendations 
tint were made, in connection, with this bill by the State Department. 

Mr. Hanes testified in open session the other day that while your 
bill went into more detail, that under the terms of H.R, 55 the State 
i Department could set up the necessary administrative procedure. We 

cm ild write this procedure into the law if we so desired. But if we 
\ die! not write it into the, law, then of course, the State Department 

would sgt, up administrative procedure along lines provided in your 
legislation. 

j . , Let me say again, the precedent is here ; the bill has been passed, end 

j if die Department of State can operate under it— which they have 

j indicated they can- — then let’s not confuse the issue. Let’s report the 

bill., approved unanimously last year, both by this committee and the 
1 He use of Representatives. 

1 Mr. Bentley. Let me make three observations, if I may. In the 

first place, H.R. 55 has no overall time limitation. 

I Secondly, H.R. 55 lias no limitation of time with respect to the find- 

ing or the action of the Department after the passport is applied for. 

Thirdly, H.R. 55 only pertains to denial of passports and does not 
pertain to either revocation or restriction of passports. 

Would those three statements he correct, Mr. Selden? 
jrltfc Selpen. I think probably on their face those statements are 
correct. . ' 

t blr. Bentley. You and I certainly have the same objectives, and 
it. ::s merely, in my way of thinking, Mr. Chairman, a question of 
whether or not the Congress wishes to pass legislation which would 
then in gifact put the responsibility on the State Department and rhe 
Secretary to issue administrative rulings for the purpose of admiriis- 
tra:j.ve review — I don’t think you could issue regulations as to the 
qu< stion of judicial review — or whether the Congress wishes to spell 
out carefully and specifically the provisions which should be fol- 
lowed, both in. the cases of administrative and judicial review, in the 
ease of adverse action _on a passport application. 

I think, sir, that is the whole decision before us. I mean other than 
that, the Selden bill and the Bentley bill seem to me to be nearly 
identical. It is merely a matter of choice as to whether the Congress 
wishes to leave the responsibility in the hands of the State Depart- 
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merit — as I say, I don’t know who would be required to spell out the 
conditions pertaining to judicial review contained in section 8 ox Mr. 

Selden’s bill or whether the Congress wishes to write careful and 
specific legislation such as they have told me the language or H.tt. 

7006 contains. . , „ n 

I think that is the question the committee and the Congress would 
have before it in considering these pieces of legislation. Otherwise, 
they are nearly identical. Certainly, they are identical m their 

0b ^hairman Morgan. Mr. Bentley, that is exactly what I wanted 
in the record — a description of the difference between the two bills. 

Mr. Bentley. May I ask though, Mr. Chairman, in that connec- 
tion, the Secretary, if the Selden bill were passed, could, of course, 
promulgate and issue administrative regulations to provide tor ad- 
ministrative review, but where would the conditions, Mr. Selden, of 
judicial review, as contained in section 8 of your bill how would the 
specific procedure be determined ? , 

Mr. Selden. That would be determined by the court. 

Mr Bentley. In other words, you would place the responsibility 
on the Federal district courts to individually determine the procedure 
which they would follow in applying judicial review ? 

yij>. Bentley. "Wouldn’t it be conceivable one district court might 
follow one procedure and one another ? 

Mr. Selden. I don’t think so. . ,, G , 

Mr Bentley. Very frankly, I have confidence m the (secretary 
and the Department of State issuing regulations with respect to 
administrative review, but when you leave the responsibility ot deter- 
minin 0, procedure for judicial review in the hands of the court, or 
the courts all over the country, without even limiting it to this 
district court here in the District of Columbia, I ]ust wonder it that 

isn’t a gap. . . ... . . , . . ■, 

Mr . Selden. Have you set out m your bill provisions tor judicial 

review? ...... n 

Mr. Bentley. Yes, sir; section 9, page 7. 

Hr, Selden. However, you don’t set out the procedure the court 

must follow. , , . , ,, 

Mr Bentley. The court shall have power to determine, as to the 
, . findings bv the Passport Control Board, the Passport Hearing Board, 

and the Secretary of State, and it says what the court is to consider . 

Mr. Selden. They certainly would have the same authority under 

this section 8 in my bill. . . . . 

Mr. Bentley. X raise the question, Mr. Selden, and I raise it sen- 
ously as to whether or not you would want the District Courts thiough- 
out the country, each of them to follow their own procedure. 

Mr. Selden. You will find the district courts throughout the coun- 
try follow generally the Federal Pules of Procedure. Their review 
of passport denials would be similar in all district courts. 

• You haven’t set up in section 9 of your bill how the court will be 

Mr. Bentley. I think it has been spelled out a little more carefully 
as to just what they ought to consider, but let me ask you just one 
more question : Did you intend to limit this to passport denials . 
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In other words, if a person’s passport is revoked or a person’s pass- 
port is restricted, then your bill would not apply? 

Mr. Selden. H.R, 55 deals with denial of passports. 

Mr. Bentley. Only denial ? 

Mr. Selden. That is correct. 

Mr. Bentley. In other words, if a person has a passport and you 
tal e it away from him, he has no recourse ? 

Mr. Selden. H.R. 55 would apply to the denial of passports in 
the future. 

Mr. Bentley. If he has a passport and it is removed or taken away 
f rc m him or canceled— 

Mr. Selden. They would have to proceed under the present law. 

Mr. Bentley. Under the present law the person would have no' 
appeal. 

Mr. Selden. I think you will find the decision of the Supreme Court 
wa i made in connection with the denial of passports. 

Mr. Bentley. Thank you, Mr. Chairman. 

Chairman Morgan. Mr. Fulton, Mr. Selden is the witness. Have 
yotE any Questions ? 

Mr. Fulton. Was there any idea before the committee of possibly 
putting on an added provision giving the Department power in cer- 
tain cases to require the returning U.S. citizen to apply for a re- 
entry permit where they could examine him as to what his actions 
are abroad ? 

That is, in addition to the question of the passport legislation. I 
a ®T ^nnply asking that as a possibility of an added remedy or an 
added field of investigation. 

Mr. Selden. Mr. Fulton, I have simply made a statement on the 
bill that I introduced and Mr. Bentley has done the same. We haven’t 
reached the point of adopting a bill. We were just pointing out what 
the different bills covered. 

' Fulton. Could I ask either of you two people who have 
®B5 il .s° re< * ^ ie bills, do you feel that, even though there is the pos- 
sibility of the fifth amendment being taken that it might be wise 
to have some sort of an additional reentry permit upon coming back 
into the United States that they w r ould have to apply for, which 
would make some people feel, “We are not going abroad. We might 
not get back unless we go through a hard examination of our activi- 
tieSj or would have to plead the fifth amendment.” 

Mr. Bentley. Now, Mr. Chairman, may I speak to that a moment? 

C hairman Morgan. Mr. Bentley is recognized. 

Mr. Bentley. There I think we run into the question of the con- 
stiti itional right of travel, Mr. Fulton. 

Assuming a person applied for reentry to the United States after 
having been abroad, but refused — either to submit to this questioning 
or refused to make application for reentry permit or gave unsatisfac- 
tory or evasive answers, let’s say — do you think constitutionally you 
cott. d deny an American citizen the right to reenter his own country ? 

Mr. Fulton. I don’t think you would deny him entrance, but you 
would certainly put him in jail or fine him for what he has done that 
is in violation of the law, upon reentry. 

T ou see, it gives you an act upon which to act, while with the pass- 
pori provision alone you are simply saying that because of the man’s 
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previous actions in this country — of which he hasn’t been convicted 
in many cases — and his intent to go abroad to be an activist, that you 
are then going to put a limitation on his right to travel abroad. 

Mine is a suggestion possibly to add on an application for a reentry 
permit under which he can then be examined under oath and then 
if he lies, you might very well pick him up and put him in jail for 
6 months. 

Mr. Selden. Suppose you don’t give him the reentry permit? Then 
where does he go? Who takes him? Who can we force to keep 
him ? 

Mr. Fulton. Well, if he applies for a reentry permit he must 
then justify tho actions that ho has taken abroad. He can be exam- 
ined at the time of a reentry permit. 

Mr. Selden. But suppose we determine as a result of those activities 
we won’t give him a reentry permit. Then where does he go ? 

Mr. Fulton. Well, that is the obverse of the same coin. Because 
under, your bill, you are saying if he might do wrong as a future 
intention, we will not let him travel; we will hold him right here. 

My point is if the individual has gone abroad and actually has carried 
out his intent and you can pin him down as having taken these ac- 
tions, then when he comes in, have him apply for a reentry permit and 
you have actions to base the legal procedure. 

I think under the Smith Act you may be weak because you are act- 
ing only on intention. 

Mrs. Bolton. Will the gentleman yield ? 

Chairman Morgan. Regular order, please, 
i Mr. Fulton has the time. 

, Mr. Fulton. I yield to Mr. Bentley. 

Mr. Bentley. Suppose the individual, for example, has returned 
from a youth congress behind the Iron Curtain, and he immediately 
applies — he comes back to the States and applies for his reentry per- 
mit presum ably at the point of entry, is that correct ? 

Mr. Fulton. That is correct. Under your bill suppose they made 
a mistake and let him go out. 

Mr. Bentley. Suppose that the information which would have to 
be reviewed for the purposes of determining whether or not he should 
get the reentry permit were— well, suppose it took several weeks to 
collect it, to amass it, to bring it back. Are. yon going to keep the 
man in a state of suspense as to reentry until all the information is 
correlated from maybe several foreign countries ? 

Mr. Fulton. We have that on every visa we issue. We check to 
see whether the person is morally competent to come into this coun- 
try on every visa. 

I am not going to hold him up a long time, but I am sure our people 
know who were agents abroad and we can tell the ones right away 
who have been in touch that we suspect of ill-advised action against 
U.S. security. 

Then we say to them just as we do in the Un-American Activities 
Committee : “What have you been doing ?” 

; And my position then ‘is, there is then an offense if they tell a lie 
. under oath on such examination. 

Mr. Selden. Suppose they can’t qualify for reentry permits? 

What happens to them? Do you keep them out of this country? 
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r A V' ]ie time of Siting their reentry permit they are 

lit ■ k 1 l0 n U ® e ?’ even though they might force their way 
Hck m by a court decision, they still will have to go through the 
I rocess of explaining their actions abroad under oath. g 
_ Mr. .Midden. I understand that but let us suppose it is determined 
iu|t a reentry permit should be denied. Then where does he go ? 

r e ™ lt me to °P en y o,lr concepts on that,. There are 
fm, possibilities. You put a condition on his reentry rather than 
baking his reentry It is a conditional reentry, that when he 

Mrs BoltoT Mr X S a “ Und6r What ! us ^tivities are abroad, 
mrs. Boi/ton. Mr. Chairman, will the gentleman yield ? 

* ' fti&n -M--OBGAI? , Mx, Bentley, will you yield ^ 

Mr. Bentley. Yes. . 

g^rf° LT0N - Wh ° S6tS ^ reentry permits ’ a11 of os when we 

Mr. Judd. Certainly. 

Mrs. Bolton. You say “when he gets a reentry permit.” I minht 
y ’ Just as suspiciously considered. If I am not under surveillance 

C01 ^1v ck 7 lfcllo l lt a reenti y permit, but are wo going 
' I additional reentry permit as they do in some coun- 
tr ||- Everybody who goes out has to have one to get back in « 

Mr. b ulton. You see, when a person applies for a U.S. passport 
- d Af aye T? n entry .permit that you would apply fol, ami in 

with no trouble B ° ton ’ pr:ma facie, you would get it automatically 

Mrs. Bolton I am not tallting about me at all. I am talking about 
the general public. We are sending them over by the millions. Are 
we going to issue millions of reentry permits ? 

Air. Fulton. The > general public will automatically in most cases 
.^l uts gentry pernut, but where there is suspicion, then that person 
f°i abroad is already on notice that he is going to have to be 
subjected to an inquiry under oath as to what he has been doing 
abj pad, I .think jou may put quite a limit on what some of them 
thrnn b cl g rt n f “ ^ f ° r - i Mar | y wiI1 think th ey are not going to go 

through that procedure when they come back in. 

, y|’hr. Judd., will the gentleman yield? 

. , I fy, F ulton. . I will be glad to. 

„ ft'r LTpder s wch an arrangement we would certainly get into 
umoDStitutional snooping and invasion of the privacy of individuals 
We would be violating the Constitution in its guarantee that a man 
< ure ; ip lug .papers. We could engage in a “fishing expedition” 

OIL yvery returning citizen. It would be like entering a man’s house 
witaoiit a search warranty-entering his mind without a search war- 
a_ justice of the peace or a court to the effect that 
^he e is enough evidence to entitle invasion of the man’s privacy. 

••7^* A WJQN. Are you against the Un-American Activities Com- 
mit! ee investigating citizens ? 

Mr, Judd. iNo. 

Mi. Fulton. Why do you object to such an examination in selected 
case ^ when he returns to this country ? selected 

Jr. Judd. That committee doesn’t call him up and ask him general 
? questions in a fishing expedition; they call him up on the basis of 
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some evidence they have that the man has been engaged in improper 
or un-American activities and they ask him about those activities. 

It is quite different from asking a citizen, “What did you do and 
whom did you see and where did you go and how much did you drink 
and where did you sleep ?” 

Mr. Fulton. I am surprised. I thought you would be my strong- 
est supporter. 

Chairman Morgan. The committee stands adjourned until 10:30' 
Tuesday morning. 

(Whereupon, at 12:10 p.m., the committee was adjourned, to re- 
convene at 10:30 a.m., Tuesday, August 18, 1959.) 
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TUESDAY, AUGUST 18, 1959 

House of Representatives, 

Committee on Foreign Affairs, 

. Washington, D.C. 

n 1 Q e n m N t ’i P T? SUan l t0 adjournment, at 10:50 a.m., In 
Sdine 3 ' L ' S ' Capito1 ’ Hon ' d homas E. Morgan (chairman) pre- 


Chairman Morgan. The committee will come to order 
control legislation 3ess ’ on “ continuation our hearing on pae.port 

Before we hear our witness, there are four Members of Congress who 
have submitted statements; Hon. Paul G. Rogers of Florida Hoi 
Walt Horan from Washington, Hon. Thomas P. Curtis of Missouri' 
Odilon. Craig Hosmer of California. Missouri, 

record ° Ut ° bjection ’ these statements will be incorporated in the 

(The statements referred to follow:) 

Statement or Hon. Paul G. Rogers, a Representative in Congress From 

THE STATE OF FLORIDA 

, n!i| Url i r l an fr nd m< r n ) bers of th j s distinguished committee, I appreciate the 
pportimity to offer a statement today on mv nronosal FT T? GK07 ond 

.r^r Sid 7f^ Which would «ran y t autho^o th’e SeLtery’of^tateto 

n?/ passports to Communists and known sympathizers. 

«k., e ,r fee,; Ss «*■ 

fe 

Sr ds Hlf 1 

rasus^ss, sa S'c&kwxs 

sifpfSlMSSss ■ 

ssmmmmmmm 

87 
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are attempting to undermine. invnivivl Krrr Provision is made for 

There, is nothing arbitrary or ^r P T?hat the Secretary of State show 

** *»« *» '~ k 

favop.hly on these proposals. _____ 

St ATI MENT OF HoN. W,\I,T HoRAN, A REPRESENTATIVE IN CONGRESS FROM TI1E 

, - State of Washington (Fifth District) 

I *|nt to thank you for allowing me to appear before you today _on behalf of this 

legation which provides for the M f ^Tasure is af [mportawTfl'e 

^ — years, and 

oohld not refusi an American 

SJSSiSi 5' 5S5S SrftteKM „» -- ,0 

pect are Communists in their affiliations and l * t ‘ DassDO rts have shown no 
It is reported that many of those wl ’ ^ ^hat Con- 

S^^SSS 1 ^; 

expressed t^ urgent need for this measure 
tffrepfce said, !r Rach day and week that passes without it exposes us .o gran 

tiS £S »d Xitava . broad constitutes . d,n g e, to the 

United States.” 


Ir closing I want to say that 1 agree witn wie piima^ 
expept when that freedom is detrimental to the security s^be Imposed 
T do feci that some restrictions on that freedom must be lmpo- . 

T lank you. 

Statement of Hon. Thomas B. Curtis a 'R™entative in Congress 
* ; From the State of Missouri, Re rl.lt. u40D 

-Mr. Chairman, there has been considerable i amount ^ fi^^senttjw! 
to the need for adequate passport legislation. In my opinion, jJ? Qnge to 
are. inadequate to provide for the travel ne ds of u . j olicy relating 

this need, I have introduced H.It. 545 5, to estaDiisn a ^ Department 

?fl»StiSbBh b S ™ 0l%S%?P«Port.ltocrtubB 3 hl<«. t .rp».porl., 

and for other purposes. 

'■■■ I 
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Following the recent Supreme Court cases— Briehl, Dayton and Kent— a 
Dlethora of legislation has been introduced in both chambers of the Congress 
relating particularly to various types of limitation on the individual citizen s 
Sun travel In view of this, I think it incumbent upon us to give serious 
consideration to the nature of the individual’s right to travel In my opinion 
the right to travel is of equal dignity with our basic freedoms set forth m the first 
amendment. The constitutional basis for this conclusion is the provision contained 
in the ififlti amendment wherein it is provided that no person shall be deprived of 
SAdrty TS'Xit due 1 process of law Certainly “liberty’’ means 
that the individual citizen has the rigiit to do what he wants, go where he wants, 
sav what he wants as long as in so doing he stays within the respected mandate of 
“the general welfare of the people.” It is only when a clash arises between the 
individual rights of a citizen on one hand and the collective rights of the citizen 
nn the otheAtliat the former must yield to the latter, but only to the extent that 
the former will by so doing, more fully realize his rights as a member of the 
latter This yardstick that is applied to measure the length and breadth of the 
individual rights of our citizens finds application in the area of tins right to travel. 

We erect stop signs and street lights and promulgate rules of procedure for conduct 
In and on ohr highways. Wo do this not with the express purpose m mind of 
Incroachhis on the individual’s freedom to travel but we do so with the purpose 
S'Sft ^ravel to enable the individual to more fully enjoy and make use 

Sto^signsand'^treet ^fights' facilitate travel and passports facilitate travel. 

The real reason we require passports is because foreign countries require passpor s. 

4hLe countries want to know just who the person is that seeks entry into their 
country The passport, then, is really nothing more than an identification card 
indicating to the particular country that the bearer is a citizen of the Urn ed 
States It is also a request from the traveler s country that the foreign country 
■extend to its citizen the protection of its laws_ during the citizen s travel and 
-Roiourn in their country. So the passport, then, is an aid to travel. _ The issuance 
0 A passport to a citizen permits the citizen to more fully enjoy his right to travel. 

The government’s refusal to issue a passport to an individual restricts and limi s 
the citizen’s right to travel, the effect of which is to deny to the citizen his con- 
stitutional and natural right of locomotion. It becomes apparent, then, that the 
Federal Government’s right to limit or deny the full enjoyment of a constitutional 
and natural right is governed by the aforementioned general welfare of the people 

yardstick^ io^, ^ prorno ti on of international travel of U.S. citizens and .the 
■encouragement of our citizens to know and to understand all peoples throug 
the world is in the individual and the public interest and conduces to a mo e 
amicable and understanding relationship between all peoples and their respective 
Entries ‘ This, of course, is a policy decision to be made by the Congress It 
fs certainly consonant with the prior congressional pronouncements relating to 

as free of governmental restraint as possible 
'Consistent with requirements of national security. The Governmen 
facilitate such travel and should provide for the protection of citizens abroad by 
providing passports, by negotiating with other countries to minimize travel 
Formalities P and by other appropriate means to implement this salutary principle. 

Tn section 3 of my bill, H.R 5455, there are certain findings and declarations 
made\)v the Congress You will note that the Communist Party in the United 
■ States il characterized as not bfeing a political party or a political philosophy as 
such but it is defined as “an instrumentality of the world Communist conspiracy 
whose purpose is to overthrow the Government of the United States. It is 
further P characterized as being under the direction, domination, and control of a 
'foreign power whose aims are the overthrow of any legally constituted governments 

n ° A further find ing^s'm aSe by the Congress that all U.S. citizens who “knowingly 
and willfully participate in the world Communist conspiracy in effect repudiate 
their rflegiaric^tothe United States and transfer their allegiance , to th< i foreign 
mower in which is vested the direction and control of the world Communist 
•conspiracy and the Communist Parties of the world.” A final finding is also made 
*by the Congress that the issuance of passports to U.S. citizens who support the 
world Communist conspiracy presents a ' clear and present danger to the seen y 

° f In vinwof these findings, the provision is made that during any period when the 
United States is at war or during the existence of any national emergency pro- 
Aaimed by the President, a passport shall not be issued to any U.S. citizen if such 
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£!h£t n ;* S a ? 1 f mb , er of the Communist Party or is a member of any organization 

ActivitiVs e ( g Wmf if aS H t0 W ^ cb there . ls ’ in effect > a order of the Subversive 
Twin ILV * 1 £ oard r °fi ulrm ? registration with the Attorney General of the 
United States as a Communist action, Communist front, or Communist-infiltrated 
organization, or has terminated such membership under such circumstances as tn 
warrant the conclusion that such citizen continues to act in furtherance of the 
interest of the Communist conspiracy. Prohibition is extended to those who 
knowingiy engage m activities which support the world Communist conspiracy 
frfact ^eh circumstances as to warrant the conclusion that such citizen continues 

findings 11 / Urthera ^t e V 1 tb 5 “ lterest of the world Communist conspiracy. These 
Tht^, £ i a V consistent and in accord with the Internal Security Act of 1950 
Tins act makes it unlawful for any member of the Communist conspiracy to make* 
applicatwn for a passport or the renewal of a passport to be issued or renewed by 

passport 6 aUth0nty ° f the UDited Stat6S ° r t0 “ se or ^tempt to use ai^such 

It is the opinion shared by many that before the Congress can lawfully limit a 
Citizen s right to travel because of his affiliation with the Communist movement 
it is necessary that the aforementioned’ findings of fact be made as condhS 

T r h re T iGt X 0n % You wiU note further thaTthese prohffi ons 
Q edrect + lve under ; tbe Passport Act of 1959, during a time when the 
United States is at war or during a period of national emergency proclaimed bv 
U 18 ° pi - ni0n that if further restrictions afe found to fc“neces- 
sary by the Congress that it is more appropriate that these restrictions be con- 
tained m the Internal Security Act of 1950 as is presently provided rather than 

u!| U ®ti e z r ens e aWd. 0rt ACt ° f 1959 which iS designed to facilitate the travel of 
In my bill, H.R. 5455, the Passport Act of 1959, is proposed the stated nnlW 
of US (dHfen« S n ° f l l +n United States tllat the promotion of international travel 
nennle ’ t lirSnS u be en ®°uragement of its citizens to know and understand all 
?n°o P ^r „ USh ki th ® v T orld , 1Ii 111 tll( r individual and public interest and conduces 
to a more amicable and understanding relationship between all peoples in their 

ht S «s frZf of° UntneS ' T + h f pollc y States that travel by citizens abroad should 
f governmental restraint as possible, consistent with the requirements 
Of nationai security In accordance with this overriding principle, in my opinion 

P Pi? a °+ m eS Sh lT 0a } y be deDied in the following instances, to /it: 
hirst. Where such travel would — 

further the } vorld Communist conspiracy as provided in the bill: 

thereof- 10late ^ IaWS ° f tbe United States or of any State or territory 

TTffitp/jw the e 7 asi °u °f any order issued by any court of record of the- 
United States or of any State or territory thereof; 

A id +1 in of an ^ information or indictment for a felony duly 

found by the United States or any State or territory thereof: 

| x> e Prejudicial to th€: national welfare, safety, or security: or 

Am/ cltlz §H to a y alid passport while there is outstanding 
any sum of money owed oy such citizen to the Government of the United 
States for previous transportation back to the United States. 

Passport ami section 5(b) contains a new concept in our 
T l n J? r0V1Slcm Provides that a passport issued under this act is 
i n? fc v?S!i al f d hocomes the sole property of the citizen to whom issued, 
n tha/fGs a hmft f thG P +1 n ° d i,-? r W t 1Ch issued ' This Provision is significant 
■xnretsinl the b Federnl r th ® phlloaoph y Presently contained in the regulations 
^£I eSS i n ^ tbe * ede f al Government personal property concept. The present 
0I T 0I \ 18 misleading. The right to travel belongs to the in- 
but SU ^ J n? t v °i f cour . se ' to certain limitations as hereinbefore recited, 

aval fhrn/d Tn r ^ ht b! ? longS the c i tizen ' A passp °rt is an essential aid to 
+ abroad : forn.y opinion the emphasis must be placed on the individual’s 
light to exercise this freedom of locomotion. It is therefore a matter of emphasis 
ba8ed O’? what ca n we do at the Federal level to facilitate- 
the individual s right to travel, rather than vesting a personal property interest 

f'Om^he^pnint^ f ltizen s passport in the Federal Government. This is important 
rri^iWe S„H f vrow of policy. The emphasis changes from the concept of a 
r'ght by^tle citize/ 7 ° U1 Government to tbe fr ee exercise of a constitutional 

My bil1 “ ak . es fn rth er provision for the issuance of regulation by the Secretary 
ot State and significantly it provides for the establishment of the U.S. Passport 
k. ervice. Our present Passport Office, in my opinion, is doing an outstanding 
j >b. ihe U.S. Passport Service is established under this act as a service to the 
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American citizen to facilitate the citizen’s travel abroad and in aiding him to 
communicate with all people throughout the world. 

There has been a great deal of discussion in the recent past relating to certain 
area restrictions imposed by the Secretary of State. Section 16 of my bill provides 
for restrictions of travel to, first, places where armed hostilities are in progress ; 
second, countries with which the United States is at war; and third, countries 
' to which the President finds that travel should be restricted, in the national interest. 

It is important, however, that certain exceptions be provided for and subsection 
(b) of section 16 provides that the Secretary of State may make exceptions to 
general travel restrictions for individuals and for classes of persons including the 
classes of professional newsgatherers, missionaries, and doctors on medical 
missions. . , , .. , 

Before general travel restrictions can be imposed, however, . section 17 ot my 
bill provides that travel abroad of any citizen shall not be restrained and passports 
shall not be limited in validity with respect to any place unless the President has 
made an appropriate declaration under subsection (a) of section 16. In each such 
case, the President shall report the reasons for such declaration to the Committee 
on Foreign Affairs of the House of Representatives and to the Committee on 
Foreign Relations of the Senate and such declaration shall be effective for a period 
of not more than 1 year unless such time is extended by law. 

In accordance with the provisions of my bill, certain serious limitations are 
placed on the citizen’s constitutional right to travel. _ When a determination has 
been made that a passport should not be issued to a citizen, it is absolutely essential 
that the Congress make certain that the review procedures provided will accord 
procedural due process to the passport applicant. In accordance with this belief, 
section 18(a) of my bill provides for the establishment of a Passport Review Board 
within the State Department consisting of five officers of the Department to be 
designated by the Secretary of State. Further provision is made that no person 
shall be eligible to serve on such Passport Review Board in any case under this 
section in which he shall have participated in investigative functions or in which 
he shall have participated in the original refusal to issue, renew, or extend such 
passport or in the original action of withdrawal, cancellation, revocation, limita- 
tion, or restriction of such passport. 

The Passport Review Board shall establish its own rules of procedure which must 
be approved by the Secretary of State. Subsection (b) of section 18 requires that 
the rules accord the applicant or passportholder the right to appear personally, to 
be represented by counsel, and to offer oral or documentary evidence. Applicant 
Or passport holder must receive a copy of the transcript proceedings and be 
permitted to cross-examine all of the witnesses against him and examine all other 
evidence which is made a part of the open record in the case. In accordance with 
the overall policy, the Board must insure, consistent with national security, that 
all evidence and witnesses relied upon are produced and made a part of the open 
record. _ . . . , 

In the event of an adverse ruling by the Review Board, provision is made that 
the U.S. District Court for the District of Columbia, shall have jurisdiction to 
hoar and determine any appeal from a final decision of the Passport Review Board. 

These are the primary provisions contained in my bill, H.R. 5455, nominally 
called the Passport Act of 1959. In our society truth can be found in the full ex- 
pression and enjoyment of the freedom of the individual. Free and unfettered 
travel will help the individual in his quest for truth. It should be the Govern- 
ment’s position to encourage all of its citizens who are able to leave its borders 
and communicate with their world citizens abroad. It is this dynamic peoples to 
peoples approach that cuts through the restrictions of protocol and brings about 
an understanding that cannot be achieved from the executive directives of both 
sides of the waters. The Passport Department can be a real boon to this great 
peoples to peoples movement. Its fundamental purpose is service to the American 
citizen. The Department was not established to restrict this right to travel. 

On the contrary, it was established to facilitate the right to travel. When we think 
in these terms, many of the artificial rules and regulations and limitations proffered 
by some of our colleagues fall away and lose their alleged significance. It is with 
this great hope in mind of facilitating this worldwide movement of peoples that I 
have introduced H.R. 5455. 
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Statement Regarding H.R. 1919 Which Provides Denial of. Passports to 

Members and Former Members of the .Communist Party by Hon. Craig 

Hosmer, a Representative in Congress From the State of California 

Mr. Chairm^Qjjsjnce. the Supreme Court ruled about a year ago that the Sec- 
retary of State could not refuse a passport to a Communist, because Congress 
had never specifically given him the right to refuse, well over 1,100 persons, whom 
-the. State Department has reason to suspect, have applied for passports. The 
passports have been granted. 

Unfess Congress takes action, the State Department must continue issuing 
■ passports to known Communists traveling abroad in the service of. the interna- 
tional Communist conspiracy. These people could take a course in Moscow on 
overthrowing the U.S. Government and go back there again the next year under 
the protection of their U.S. passports for a postgraduate course. 

. Activities of the international Communist movement are a clear, present, and 
iSJoWinping danger to the security of the United States, and travel by couriers and 
..agents is a major and essential means by which the movement is promoted and 
•directed. . .. .. . 

It is an absurdity that the McCarran Act prevents foreign Communists from 
-entering the United States, while the State Department is forced to ask foreign 
.countries to facilitate the travel abroad of known, American Communists, 

The majority opinion of the Supreme Court made it clear that it was not settling 
: the. issue, on, constitutional grounds. It simply found that the Seeretaiy of State 
'-did. not have. the Statutory, authority to withhold the. passports. Soon after the 
Supreme Court’s decision, the late Secretary of State John Foster Dulles stated 
fin part: 

“The international Communist movement seeks everywhere to thwart. U.S. 
foreign policy. It, seeks on every front to influence foreign governments and peo- 
ples against the United States and eventually by every means, including violence, 
to encircle the .United States, and subordinate us to its will. The issuance o,f U.S. 

.passports to supporters of that movement- facilitates their travel to and in foreign 
countries. It. clothes ifeem. when abroad with all the dignity and protection that 
•our Government affords. Surely our Government should be in a position to deny 
passports to such persons.” 

Rut the Secretary’s plea was — and still is —unanswered. The result? 

The. State Department reports a flood of applications from persons with records 
•of Communist affiliation or activities, Some of them had previously been denied 
'.'passports, and many had never previously applied. Many the State Department 
jinows a great deal about, and none of it is good. Others the Department wants 
-to know more about,, but it, can no longer inquire, much less investigate, whether 
tftjl applicant is a Communist Party member or how dangerous he may be. 

| . The. rights of the individual are not violated under my bill, H.R. 1919, because 

a person denied a passport can have a hearing plus a review of the turndown by 
a U.S. district court. It permits the Secretary of State to require passport appli- 
•eants to make a non-Communiat affidavit , as a condition of being issued the pass- 
port. 

I respectfully urge the committee to take action on this measure. 

. Cliairraan M.obgajv. Our witness this morning is Hon. John V. 

Lindsay, a Member of Congress from the State of New York. 

Mr. Lindsay, I see you have a statement. TV ill you please proceed, 

sir? . 

Statement of hon. john v. iindsay, a representative 

IN CONGRESS FROM THE STATE OF NEW YORK 

p. Mr. Li.NnsAy. ,Mi\ CLaimum, I am grateful for the opportunity of 
[appearing before this distinguished committee. I share your concern, 
and that of the Department of State whose representatives have al- 
ready testified, over the absence of legislation, consistent with the 
■decisions of the Supreme Court in the Kent , Briekl, and Dayton cases, 
authorizing the Secretary of State to exercise some measure of dis- 
cretion in the issuance of passports. I am aware, as we all are, that 
.the matter of passports and their issuance is necessarily an aspect of 

I 
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, the conduct of foreign affairs, and in that sense, bears upon national 

t and international security. 

” But in approaching the problem of devising legislation I start with 

the premise that we are dealing here with a constitutional right. I am 
in firm agreement with the opinion of the Supreme Court in the Kent, 

Briehl, and Dayton cases. While not deciding those cases on con- 
stitutional grounds, the Court nevertheless stated that the right to 
„ travel is part of the “liberty” of which a citizen cannot be deprived 

without due process of law of the fifth amendment. I agree whole- 
heartedly with that statement. 

I believe also that the right to travel is conjoint with and part of 
. the first amendment — freedom of speech and assembly. I believe it 

to be the duty of this committee to study the substance of the right 
to travel with great care, realizing that any measures restricting this 
right are certain to be tested in the courts sooner or later — probably 
sooner. And I am particularly disturbed by what I feel are constitu- 
tional inadequacies in the legislation indorsed by the Department 
of State to you. 

What is the right to travel? In my book it is one of the most 
fundamental liberties that we have. The Supreme Court tells us 
that it is “part of the ‘liberty’ protected by the due process clause 
of the fifth amendment.” The Solicitor General of the United 
States conceded as much in his argument before the Court in Kent 
and Dayton. But, as I stated at the outset. I would suggest also 
that it is a part of the first amendment. Oi all the freedoms that 
we have, the one I should most hate to lose is freedom of speech. 

Speech is communication, and communication in this modern day is 
impossible without locomotion. Speech is meaningless unless thought 
of m the context of the physical and social aspects of human existence. 

Constitutional sources strongly suggest that early Americans 
recognized a freedom to move beyond national frontiers. However 
uncertain its basis may have been, however unclear its limitations, the 
English recognized that freedom long before they crossed the Atlantic. 

The people of the Colonies, moreover, evidently took the freedom for 
^ granted; witness the constant movement between Colonies and to 

the west. That may explain why the freedom was not more clearly 
recognized in writing. The Declaration of Independence goes no 
further than to list as a grievance the restrictions which George the 
. Third placed upon emigration. 

The Articles of Confederation merely guaranteed free movement 
between different Colonies, though the Colonies, not yet joined in a 
“more perfect union,” were more like foreign countries to each other 
than the United States are today. Perhaps the most direct docu- 
mentary evidence is to be found in the Pennsylvania constitution of 
1790 which declared “that emigration from the State shall not be 
prohibited.” 

These sources, taken together, and viewed in the light of the ninth 
amendment, warrant the assumption that omission of the words 
“right to travel” was not intended to eliminate the right. Nor is 
the omission inconsistent with a specific intention to include the right 
in free speech. The Constitution was designed to guide the United 
States for an indefinite period of time. It would have been impossible 
to enumerate the variety of ways in which free speech might be 
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abridged- ami the framers recognized tliis in the generality of the 
first amendment’s language. 

if The specific problem your committee must wrestle with, Mr. Chair- 
mar, is that of finding a constitutional way of preventing hard core, 
<|edcated Qqmmunists from abusing the travel right by actively 
strbdng against our most supreme national interests. " 
o'iK 9.W. let me make if. absolutely clear that we are not here t alkin g 
$>Q Jt’.anyune who is under indictment for the commission of any 
crfojijj,'or is; under restraining order of any kind by any court, or has 
been, stripped of any right or liberty by due process of law. As to 
theSQj. we all agree that the right to travel ought to be, and can 
(jpnf tltn. tipnally .be, curtailed. 

n't 1 he ncmindicted, non-court-restrained Communist presents a 
morn difficult case. There, may well be risks inherent in allowing a 
me??ij,>ev of the,.Comnmnjpt Tarty, or one identified as such by our 
i4t,efeence units, free exit from our shores to travel abroad. But it 
WL9 jppssMy to point out that this is true when Communists travel 
from Chicago to New York or from New York to the Bahamas, or 
from. Dallas, to Mexico, or from San Francisco to Buenos Aires or to 
any oilier South American country, none of which places requires a 
passport for exit or entry. It should be pointed out also that under 
ihe.MeC§Fi:an-Walt.er Act we are required to deport alien .members of 
$ie . Qomnwiiist Party, and we go to elaborate efforts to secure their 
temi tVal, after they have been traveling freely in this country for years. 
,.> : we]l apd.good enough. Yet under our passport procedures, until 
tfeo. %P reme Court decided otherwise, we have insisted that it is 
nsse;vtjal to tte national sepuri.ty to keep citizen members of the party 
qonf ned to , pur shores. , . The point is that there could possibly Ire 
something wrong with our reasoning; and when we are dealing with 
^oij^ttQgs on constitutional rights it is important that our reasoning 
tje compelling and logical. You must consider whether the biffs. 
t).efor£ you will in fact accomplish their purpose of confining trained 
Bufev 9 rsiyes,,tp thege .scores. You must remember, also, that the 
President, fias. pi the .past stressed the importance of taking every 
^asohable stpj) that will facilitate international travel and exchange, 
e..g., the abolition of the requirement of fingerprinting for transients 
tfiro ugh and temporary visitors to this country. 
aj;X qja pgf,di|[er, too. widely in substance from the position taken by 
the administration as presented by the State Department through its 
mol esman, Mr. Hanes, in his testimony here. I shall come to the 
(differences.. shortly and although they are seemingly small, they are 
important ones, I do differ widely in emphasis. I would emphasize 
the obligation of the Department of State — for that matter, of every 
e^epdtivp department — to scrupulously avoid to the greatest extent 
possible any intrusion on the precious rights of American citizens. 
The right to travel, although it has been around a long while, is just 
beginning to be articulated. We must be careful not to let a cavalier 
approach lead us to legislative decisions which the courts may undo, 
and. Quite properly so. 

. T. agree with the State Department that it is indeed fundamental 
that ,the liberty guaranteed by the Constitution is not absolute. 
';Qh r 4 liberties,” says the Supreme Court, “imply the existence of an 
organized society maintaining public order without which liberty 
itself would be lost in the excesses of unrestrained abuses.” 




Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 



Approved For Release 2001/03/07 : CIA-RDP91-00965R00050012Q001-2 

PASSPORT. Ijb 

£ 

; Freedom, to travel, like other liberties, is subject to reasonable reg- 

| ulation and. control in the. interests of the public welfare, I aru not 

1 sure that it is possible to draw up absolutely fixed rules which will in 

i advance strike a proper balance which will meet the exigencies of 

!. every case, protect the public interest, and yet stay within constitu- 

tional limitations. 

Circumstances and the times vary and “due. process of law has 
- never been a term of fixed and invariable content,” But .let’s make 

sure wo don’t “throw out the baby with the bath.” I should like 
therefore to. restate what I believe to be. the guideposts which should 
guide the Congress in its consideration of this subject: 

* First, the right to travel — to communicate — is a constitutionally 

protected right which may not be abrogated by the State except under 
the general war power which normally may be invoked only in time of 
extreme emergency, usually involving armed conflict between nations. 

The right is a concomitant of, and conjoint with, the first amendment 
of the Constitution. A denial of a passport, therefore, may result 
in violations of both the fifth and first, amendments. 

Second, neither the right of the citizen to have issued, nor the right 
of the Secretary of State to deny issuance of, a passport is an absolute 
right. 

Third, a general standard under which the Secretary of State is 
authorized, to deny the issuance of a passport whenever he finds that 
its issuance would be contrary to the national welfare, safety, or 
security, or otherwise be prejudicial to the interests of the United 
States, is too indefinite a standard when applied to a right as firmly 
grounded among our basic liberties as is freedom of speech and 
assembly. In the past we have too often seen examples of executive 
arbitrariness under the. umbrella of “the national security” and “the 
conduct of foreign relations.” 

Fourth, a refusal to issue a passport may not rest upon confidential 
Undisclosed information, under a blanket, unlimited authority to use 
the. .same. Such a refusal would, in all probability, be a denial of due 
process of law under the fifth amendment. The authority to use 
> « confidential information in the administrative process, under imprecise 

Standards, coupled with the power to delegate the authority to sub- 
ordinates, and without full judicial review, can result in a breeding 
ground of arbitrariness in the course of which innocent people may, 
and undoubtedly will, suffer. 

• You will note that I have spoken here of blanket, unlimited 
authority to use confidential information. There may be room for 
an exception to cover the hard core Communist case, under which 
the Secretary of State or the Under Secretary personally will certify, 
first, that disclosure will expose a “double” or “buried” agent of 
_te|te.d, . and known reliability; second, that such exposure will be 
prejudicial to the national interests; and, third, that the case may not 
be decided without resort to such evidence., But even then, full 
access to the evidence in question should be given upon judicial 
review to the court, under seal, for examination by the court in camera. 

Thus the two important points of difference between the Depart- 
ment of State’s views and mine are,: 

' (1) I would permit confidential information to be used only upon 
Certification at the highest level of its special necessity, and 
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(2) f would require that the whole of the confidential information 
be laid under seal before the reviewing judge in chambers. In my 
judgment, anything less might violate the due process requirement of 
the fifth amendment. 

- Turning then to the bills before this committee, to the extent that 
time lias permitted me to review them, I believe that H.R. 7006, 
which the State Department has endorsed, is lacking in the necessary 
proceciital safeguards of a constitutional right. Since H.R. 2468 
contains no review provision at all, it seems deficient in this respect 
as well as in the others enumerated by the Department. Nor does 
H.R, 6455 provide such safeguards in my judgment. 

I fii d that H.R. 55 in its present form contains the words “on the 
record" at line 11, page 3, which are ambiguous. I understand from 
Mr. L ancs’ statement that there is legislative history behind these 
words and if they can fairly be deemed to mean “on the record, open 
and closed,” that the bill contains, at least in part, the standards I 
ehoulc like to see applied. 

The best approach to the procedural problem of the bills presently 
before you, in my opinion, is contained in title III of H.R. 8329. In 
its recuirement in section 306(b) that the Secretary of State himself 
make the final administrative determination upholding a refusal to 
issue, or a revocation of, a passport, it goes far toward providing for 
due caution in the evaluation of confidential information.. And its 
section 307 provides what no other House bill I have examined does: 
the kind of judicial review necessary, in my judgment, to meet the 
ponsti mtional test of due process. 

I have not in this discussion tried to spell out an entire code to govern 
the issuance of passports or to draft legislation. My purpose here 
has been only to state my views on some of the fundamentals, tod 1 
would hope that consideration of this matter in the Congress would be 
guided by those fundamentals. Neither have I touched upon the 
whole subject of area restrictions, except indirectly. Here I would 
tecomrfxend the “Report of the Special Committee To Study Passport 
Procedures of the Association of the Bar of the City of New rork, 
an cxc ellent report, prepared by a distinguished committee of lawyers, 
and I am sure that every member of this committee has read it. Its 
con'clision on the subject of area restraints is as follows: 

Travel abroad "by all U.S. citizens may be prohibited in areas where the Secre- 
tary of State determines that such prohibitions should be imposed m.the national 
Interest, but only in situations of exceptional gravity. The imposition of area 
restric' ions should be accompanied by a statement by the Secretary ot State 
setting forth the reasons therefor. Exceptions to general area prohibitions, per- 
mitt ini; travel by particular individuals or groups, may be made by the Secretary 
of Stat e in his discretion. * * * 

In 'losing, I should like to make reference to a document of great 
importance, which is too seldom invoked. It is the Universal Declara- 
tion of Human Rights which this year celebrated its 10th anniversary. 

Articl{l3 of the declaration roads as follows: 

Abt clb 13.' (1) Everyone has the right to freedom of movement and residence 

within the borders of each, State. (2) Everyone has the right to leave any country., 

including his own, and to return to his country. 

The United States, along with the other member nations, has 
pledged itself to achieve, in cooperation with the United Nations, the 
promotion of universal respect and observance of the human lights 
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and fundamental freedoms set forth in the declaration. Let us in the 
United. States be faithful to our pledge. 

■ ■ Chairman Morgan. Thank you, Mr. Lindsay, for a verv fine 

statement. 

Mr. Lindsay, the usual procedure here in this committee is to oper- 
1 h n dcr the 5-minute rule and with your permission each member 

will have 5 minutes for questions. 

I ^ . Mr. Lindsay, did I understand you to say that you did favor H.R. 55 

m substance, with the words “on the record” included? 

tp ”^f r ' -Lindsay. The procedural aspects of H.R. 55 to me make sense. 

If on the record” means a review— judicial review by the court I 
i would certainly view with favor an amendment to that which would 

at least give the Government the right to ask that confidential infor- 
mation, if it had been used in accordance with the procedures that I 
outlined, which are restrictive, be examined by the court in camera. 

In other words, “on the record” is ambiguous. It can either mean 
on the record of the trial itself, or not. Now, as to the rest of H.R. 55 
I am sure, Mr. Chairman, you realize, or gathered the impression from 
my statement, that I would prefer a new opening to H.R. 55 which 
would outline what is to me the most important approach to this 
thing, namely, a reemphasis of the importance of safeguarding the 
right to travel. We should not begin right in with what I regard to 
be the less important aspects of the matter. To mo, if we are going to 
have legislation and if it is to be tested in the courts, why not do what 
we can to get it sustained in the courts? One thing we can do is to 
reaffirm the importance of the right to travel. 

For example, in H.R. 55 you have some very broad stuff here. 
Apparently the Secretary of State may deny passport to any member 
who has been a member of the Communist Party at any time in the 
past. Now, I question whether that is desirable. 

Chairman Morgan. Thank you, Mr. Lindsay. 

Mr. Fulton. 

Mr. Fulton. I want to compliment Mr. Lindsay and because I am 
a personal friend I don’t want to seem too enthusiastic, but I think 
you hit a very basic problem of rights and that we should be very 
careful about the kind of legislation that we are enacting, that we do 
not trespass upon our basic American liberties. The call for strong 
and quick action sometimes may be a call to trample some of the things 
. that we have had as basic constitutional rights. 

I do want to compliment Congressman Lindsay on an excellent 
statement and one of the best I have seen submitted to this committee. 

t he question comes up under the Smith Act, whether we can go 
further than that act and have an administrative action by the Secre- 
tary of State barring a passport based upon mere future intention, as 
chstmguished from actions. _ We must remember that when the Secre- 
tary of State is acting on the issuance of a passport, the person applying 
to go abroad is a citizen of the United States in good standing and 
secondly, has committed no act and, thirdly, has only an intention of 
future actions abroad that the Department or other Government 
agencies are guessing at, that he is going abroad to be an activist 
against the security interests of the United States. 

As a matter of fact, we have no evidence of it because if the U S 
Government did, we would then already have an act and be able to 
take the individual into the criminal courts of the United States for 
action. 
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‘ Tl-e question then comes up, do you think it is Better to have the 
actio a of a denial of the right to travel by the U.S. Government re- 
fusing the U.S. citizen his basic right of passport authorization, 
initially or would you think that it is best that we examine that 
cftizin upon his return to this country and find what his activities 
have been abroad? This examination could be under oath and it 
would not be in the nature of denying him reentry but it would be a 
cohditional reentry. The returning U.S. citizen then is examined so 
that he must either state his activities abroad under oath or plead 

the fifth amendment, which discloses him. . TT t , 

■Now my great concern has been that I too believe that tire u.o. 

Supreme Court will bar action of an administrative nature based upon » 

pure undisclosed intention or thought sunaccompanied by an act and, 
secondly, that it is in the future that we in Government are trying 
to judge, before a passport is authorized for the U.S. citizen s future 
trip abroad. 

! Would you comment on that, please? 

Mr Lindsay. Well, if your question is an “either/or” proposition, 

Which would I prefer, the 'first hypothesis you presented or the second, 

I would clearly prefer the, second. 

-> Mr. Fulton. That is my own feeling. 

< Mr. Lindsay. I say that for the simple reason that you are getting 
into such extremely dangerous ground when you authorize the Secie- 
tary of State to issue what amounts to blanket denials of the passport 
without more than the simple allegation that applicant is a Communist. 

I think that was perhaps one of the reasons that led this distin- 
guished committee, the authors of “Freedom To Gravel published 
by the Association of the Bar of the City of New York, to come to 
the conclusion that the standards must necessarily be quite narrow. 

You will all see that them proposed standards have to be quite 

nanowly drawn. In sum, they are: ... , .. . 

(] } Transmitting without proper authority security information ol 

the United States; . , , . , ,, XT ■, i 

(') Inciting hostilities or conflicts which might involve the United 

cs * or * 

, • .(;••.) Inciting attacks by force iqion the United States or attempts 

to overthrow its Government by force and violence. 

The report goes on to say: 

T •avel should not be restrained’ and passports sHorild riot be denied solely on 
the oasis of membership in any organization, even the Communist Party. 

■"h ow this is your question. No acts, no nothing. Just membership. 
u Now this committee, gentlemen, is composed of a group of caret ul, 
coniervative lawyers who would not have made a suggestion like this 
uhlegs in the months and months they labored over this report, they 
j,aa thought It through very carefully. , , a 

y Mr.'FuLTON. We must distinguish, I believe, somebody who ha* a 
tnerl intention' and ‘ who ’is a risk abroad because of his previous 
dhc: spendable Ideas ’and thoughts. And that group would include a 
vorng person who’ is' recruited for one of these youth festivals, so- 
called, behind the Iron Curtain. That is a different type of persem 
from the one that I believe has committed an act, for example, m 
Yoi r own good city” of New York where they have been recruiting 
ypi Ug men to go to the Caribbean area for a revolutionary purpose. 
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j In .that cas,e these people are activists within this country, committing 

! acts, and a conspiracy so there are both acts and intent upon the 

| -cjtizqn, going abroad, which is a different kind of a case to me. 

f i The case that we are.Jtrying to cover in this passport legislation is the 

l preventive case. So that the question comes, would you agree with 

J me that we can certainly, by our own criminal prosecutions, which I 

! believe the Attorney General should be proceeding on now, prevent 

the recruitment and such type actions within this country in prepara- 
* tion for antagonistic actions abroad that would endanger either our 

U.S. security or the security of a friendly country? We must dis- 
tinguish that case from the ones where there is simply, the intent of an 
, undependable person, undisclosed and unaccounted upon at the time 

of the proposed denial of the passport application. 

• Mr. Lindsay. You clearly do have to make a distinction, Mr. 

Fulton, I think. 

Mr. Fulton. That is all. 

; May I compliment you again. I have been very stimulated by your 
statement. 

Chairman Morgan. Mr. Burleson. 

Mr. Burleson. No questions. 

Chairman Morgan. Mr. Bentley. 

■ Mr. Bentley. I want to compliment you on the time you have put 
Upon your very excellent speech. 

The committee, as you know, has accepted an amendment to my 
bill, H.R. 7006, has actually suggested an amendment, which would 
provide that all evidence to be used in the administrative finding with 
respect to a passport be laid before the judicial review body in camera 
for the determination of that reviewing body to decide whether the 
refusal. or other action of the Department was based upon sufficient 
information. 

I Would assume with the inclusion of that amendment that would 
make H.R. 7006 more acceptable to you. 

Mr. Lindsay. It would definitely, Mr. Bentley. 

Mr. Bentley. I would refer to your statement on page 3 in which 
■you say the denial of a passport may result in violations of both the 
fifth and first amendments. Do I understand the tenor of your re- 
marks to indicate your belief that the possession of a passport is a 
right, or conversely, is a privilege? 

•' Mr. Lindsay. It is a right as long as it remains an exit permit, 
which in this present day and age it is. 

Mr. Bentley. Well, I wonder about that. I know you have 
traveled abroad recently as many of us have, and it is my recollection 
that a person can depart from the United States without the possession 
'6f a passport. Is that correct? 

■ Mr. Lindsay. I would put it this way: If the executive branch of 
the Government came to the conclusion that it did not want to permit 
a citizen of the United States to leave the country and it could bring 
A 'case in ftye courts on the grounds that the citizen did not possess 
a passport . and if he claimed the passport was an exit permit, I don’t 
know how the case would come out. It would probably be won by 
The citizen, but I don’t think it is clear as a matter of law. 

- "'Mr. Bentley. Let me read a statement for your information, fur- 
nished us by the Department- of State following our hearings of last 
•Wednesday in which I asked Mr. Hanes to discuss the State Depart- 
ment’s belief that the possession of a passport is a privilege. 
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He submitted this information for the record, two short paragraphs 
which I will read, and ask you to comment on: 

WMmmmmm 

an exit permit the possession i of which ,w Sion 1185 to punish 

Zti »' rthS umiSo™ Lm *XS%^J$?£2Si i & 

^Jfsras^sstg. 

SgStoffiXSSX “l» b»i« privileged character of the p.e.port would 

again become paramount. 

Mr. Lindsay. I have utmost respect for Mr. Hanes, as I did for his 

Pr Apparently I agree with him and he agrees with me on the present- 
da v nature of the passport. It is considered an exit permit. But h s 
opening statement there preceding this statement that the passport . 
an e^t permit to this effect that it is also a privilege that is a 
Sm, Jete P and total non sequitur One doesn’t fohow ^ 

T 'fonnlrl refer the Department of State to the U.b. Lionstiniwou. 

Mr. Bentley. You regard the possession of the passport then as a 

constitutiond nghLertainiy do As long as it i s an exit permit. 

Now if the passport means nothing more than just a piece of pap e 
wM,l 4ht in S undefined way List you in you, : trarefe abroad, 
mah e life a little easier for you, you have a s ight y j P ^ 

Tt ic still a problem because you have got all sorts ot question, = tneio 
of oual treatment under the law in connection with its issuance 

or r of pranted at the will of the Executive. • o T 

Mr flENTLEY. Mr. Chairman, I imagine my time has expired. I 

will come back. 

. Thank you, Mr. Lindsay. 

Chairman Morgan. Mrs. Kelly. _ 

nfSw Tf“dw»ya“ice““me a colleague from New 

York before our committee and to hear you t c Thursday 

do. After all, we are not all members of a Tuesday to ihursaay 

Cl Hay I request you look at H.R. 55, section 8., You are in agree- 
ment mth this, if “on the record” means the examination by a Fede 

C ° \fV Lindsay If “on the record” means whatever has been exam- 
ini d by the hearing officer is equally available to the court on review, 

fUftrSS ^ straightened out in the report. 
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I Mr. Lindsay. If “on the record” also means it shall be made part 

I of the court’s public record, then it may require some clarification. 

Mrs. Kelly. Mr. Farbstein of New York is the one who wrote 
| that particular section and that was his thinking, so I was very 

i; happy to know that you supported that particular section. 

! Now, I am a little bit confused over your determination of “right 

to travel,” You say it is an exit permit. What about reentry? 

Mr. Lindsay. Well, I would not consider it a reentry permit to 
1 the United States although it is hard to be flat about that, one way 

or the other. 

It used to be — in England it used to be that the passport was an 
* exit permit and then through a period of time the passport no longer 

was an exit permit; it was a travel document and it was not tied in 
with the right of exit from a country. It has really been only in 
modern times in this country that it has reverted back to what it 
was originally in England, an exit permit. 

Whether it is a reentry permit is a tough question. In law, I 
would not so regard it, but reasonable men could differ on that. 

Mrs. Kelly. If you consider this the right of an American citizen 
and want to protect his right to travel, you just can’t send him out 
with an exit permit without his right to return. 

Mr. Lindsay. Ho of course has a right of reentry, but the question 
whether this little thing called a passport is the thing that establishes 
that in law is another question. It may be evidentiary, I don’t know. 

Mrs. Kelly. How would we establish it? 

Mr. Lindsay. He is an American citizen and he has the right to 
return to the country, whether he has nothing or whether he has 
something. I don’t care what he has. 

Mrs. Kelly. Do I understand further that you object to the 
denial of a passport to anyone who has been proven a member of the 
Communist Party from way back? You don’t want a date sot on the 
time he was a member of the party? You do not believe it should be 
denied to him on that account, is that right? 

Mr. Lindsay. No. What I said was, in raising queries about 
H.R. 55, be on guard against a broad authorization to withold a 
passport to a person because 50 years ago he was a member of the 
Communist Party. Look out for language like that because it may 
not and probably will not stand up in the courts, and there goes your 
whole statute. 

Mrs. Kelly. You go back 50 years. What about the thirties or 
forties? In recent law they are more or less considering 1948 on. 
t Would you only review those? 

_ Mr. Lindsay. Now, you are getting closer to a reasonable position. 

The point that I am attempting to make here is, if you want legis- 
lation, let’s make it good legislation and don’t court disaster. 

Mr. Selden. If you will note, Mr. Lindsay, that is in H.R. 55. 

Mrs. Kelly. That is what I was going to bring out. 

Mr. Lindsay. Yes, I see it in section 7. It is in section 7, H.R. 55. 

Mr. Selden. It is in section 6 also. 

Mr. Lindsay. No, it is in the disjunctive, not the conjunctive. 

The Secretary of State is authorized to deny a passport to any person who is a 
member or former member of * * * the Communist Party or * * *. 

That puts it back to the man who was a member of the Communist 
Party up to 80 years ago. 
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j Mis Kelly. You think that it should be determined as of 1948 on. 

Mr. Lindsay. It would be preferable. 

I again think that because of the very sensitive nature of this whole 
subjec . insofar as its future is concerned, traveling through the courts 
as it will, that the committee might be smarter to adopt the standards 
for the refusal of the issuance of passports which have been suggested 
by the committee of the Association of the Bar of the City of New 
York. 

Mrs Kelly. You are not in agreement with those standards? 

Mr. Lindsay. No, I didn’t say that, Mrs. Kelly. 

Mrs Kelly. Well, you said, “They are very narrow.” 

■ Mr. Lindsay, Yes, they are narrow. They make certain that you 
don’t have such a broad standard that it will be struck down by the 
courts Their standards are, insofar as individual restraints are 

concerned: . 

(1) transmitting without proper authority, security informa- 
tion of the United States; 

; (2) inciting hostilities or conflicts which might involve the 

. Tj nit ed States; or 

{ : (3) inciting attacks by force upon the United States or at- 

tempts to overthrow its Government by force or violence. 

Thai, m substance, is in the Hays bill and this was attacked by the 
State department, but my point is that you might well consider using 
those : standards and then see what kind of difficulty the Government 
of the tinted States has in protecting its security. 

< If the, future shows that we are stdl in trouble, then tighten it up 
some more. 

Mrs. Kelly. Could I ask one more question? 

Mr. Burleson (presiding). Your time is up, but I am sure the others 
will agree for you to ask one other question. 

.'.Mrs', Kelly, What the American citizen does after he has gone 
abroad will be a determining factor as far as you are concerned, is 
that iiglit? At that point we can prove that he is attempting to 
overthrow the Government and at that point something should be 
done. Is that correct? 

Mr. Lindsay. Yes. That is always determining. It is always 
evidentiary, but bear in mind you must draft language in which you 
fit evidence. Your basic standards in your language have to survive 
the courts. The courts will apply constitutional tests. . 

Mm. Kelly. Your exit permit is a privilege and a right, but if he 
tries to do something abroad, how and on what grounds can we deny 
reentiy into the United States? 

. Mr Lindsay. I think if you find and the evidence shows that Mr. 

X has conducted himself abroad in a manner hostile to the best 
interests of the United States, winch is pointedly directed at subversion 
of the United States, or any other allied field, that your standards in 
H.R. 55, if that standard should survive, would be broad enough to 

cover it. ~ , 

By the same token, the standards suggested by the New York 
comnittee would be broad enough to cover such a case. But why 
run the risk of trying to fit that evidence under such a broad umbrella, 
that you strike down the whole thing again? 

I dw’t know if you understand my answer. 

Mr l Kelly. I do. 


Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 



Approved For Release 2OO1/O3ia?poi0IABR0-R8dNOO965ROOO5OO1IC83OOO1-2 

I * ‘ 

Mr. Burleson (presiding). Mrs. Church. 

Mrs. Church. Thank you, Mr. Chairman, 
j ■ Mr. Lindsay, I find! your statement very stimulating and thought 

: provocative. I think that it would take a skilled lawyer to argue with 

I you. 1 _ . 

; Have you tried, yourself, to write a bill? I know that your state- 

'■ ment suggests certain provisions as to what you would or would not 

include, but have you attempted at all to write a bill? 

* Mr. Lindsay. I have not attempted to draft specific language. If 
you give me 2 days, I would be happy to try. 

Mrs. Church. It would be valuable to me and to the committee if 
Mr. Lindsay would draft language which he thinks would stand a 
constitutional test. 

Mr. Lindsay. I will bo happy to try. 

Mrs. Church. Thank you for coming. 

(The language submitted by Mr. Lindsay is as follows; see also 
Hit. 8930:) 

[II. R.—, 86th Cong., 1st sess.] 

A BILL To provide standards for the denial of passports, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

recognition of right to travel 

Section 1. The Congress recognizes that the right to travel abroad is a funda- 
mental right of every United States citizen, based upon and protected by the 
United States Constitution; and that it is a duty of the United States Government 
scrupulously to avoid placing on the exercise of such right restrictions not war- 
ranted by the highest considerations of public policy and national interest. 

authority of secretary of state 

Sec. 2. The Congress finds that the national security of the United States 
may be endangered as the result of certain activities which may be and have been 
engaged in by United States citizens while abroad, and hereby authorizes the 
Secretary of State to deny a passport, or to revoke a passport previously issued, 
lipon certain grounds, and pursuant to certain procedures, set forth herein. The 
Secretary of State is authorized to prescribe regulations consistent with this Act 

* -pertaining to the denial or revocation of passports. 

PERSONS NOT ENTITLED TO PASSPORTS 

Sec. 3. (a) The Secretary of State may deny a passport, or revoke any passport 
’ previously issued, to any person as to whom he finds reasonable grounds to believe 

that his activities abroad would endanger the national security by — 

(1) transmitting, without proper authority, security information of the 
United States; 

(2) inciting hostilities or conflicts which might involve the United States; 

Or 

(3) inciting attacks by force upon the United States or attempts to over- 
throw its Government by force and violence. 

(b) The Secretary of State shall not deny a passport to any person pursuant to 
Subsection (a) solely on the basis of membership in any organization, association 
with', any individual or group, adherence to unpopular views, or criticisms of the 
United States or its domestic or foreign policies. 

(c) Notwithstanding the provisions of subsection '(a)’ of this section, the Secre- 
tary of State may direct the issuance of a passport in any case if he deems such 
action advisable in the national interest. A passport issued pursuant to this 
subsection which would not otherwise be issued under subsection (a) of this section 
may be limited with respect to duration and the areas for which it is valid. 
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CREATION AND JURISDICTION OF BOARD OF PASSPORT APPEALS 

Sec 4. (a) There shall be established within the Department of St te the 
Board of Passport Appeals (hereafter referred to as the “Board”), which shall 
consist' Of the Legal Adviser of the Secretary of State, or his designee, and two 
other officers of the Department of State designated by the Secretary ot State. 

None. if such officers shall have participated in any manner in the initial adverse 
determinations concerning the passport in question. 

(b) _ The Board shall have jurisdiction in all cases wherein a hearing is requested 
in wri sing within sixty days after notification of the denial or revocation of a 
passport pursuant to Sec. 3 of this Act. The Board shall hold a hearing within 
thirty days after the receipt of the request unless such time limit is extended at 
the request of the party requesting the hearing. Upon request, the Board shall 
graht a priority to a hearing requested in any case involving revocation of a 
passport. 

COUNSEL FOR THE DEPARTMENT * 

Sec, S. The Secretary of State shall designate from time to time in the Depart- 
ment of State an officer who shall serve as Counsel for the Department in connec- 
tion with hearings held before the Board. The Counsel shall be responsible to 
the Secretary of State, and shall have the following duties in addition to those 
Otherwise. delegated to him. 

(1) To present the Government’s case before the Board; 

(2) To examine Government witnesses and cross-examine witnesses 
presented by the applicant in proceedings before the Board; 

(3) To take all other necessary actions in connection with the presentation 
of the Government’s case in hearings before the Board. 

The function of the Counsel w r ith respect to the Board and its functions shall bo 
limited strictly to matters covered by paragraphs (1) through (3) of this section, 
and si all in no case include the furnishing of ex parte advice or instructions to 
the Be ard, or in any other way participating in the Board’s decision in any case. 

RIGHTS OF THE APPLICANT 

Sec 6. In all hearings before the Board, the applicant shall have the following 
rights: 

i (1) To appear in person and to be represented by counsel; 

(2) To testify in his own behalf, present witnesses, and offer documentary 
and other evidence; 

(3) To cross-examine witnesses appearing against him at any hearing at 
which he or his counsel is present and to examine all other evidence which is 
made apart of the open record; 

(4) Within ten days after completion of the hearing, examine a copy of the 
transcript of the proceedings, which shall include all documentary and testi- 
mony evidence which is a part of the open record, and, upon request, to be 
furnished a copy of the transcript at the expense of the United States. 

EVIDENCE WITHHELD FROM APPLICANT 

Sec 7. The Board may consider oral or documentary evidence relevant to the 
issue io be determined in any hearing without making such evidence part of the 
open lecord only if the Secretary of State or the Under Secretary of State, per- 
sonally, certifies to the Board that: 

(1) Admission of such evidence into the open record would expose a source 
of information of tested and known reliability, or investigative techniques; 

(2) Exposure of such source or techniques would have a substantially 
adverse effect upon the national security; and 

(3) In his judgment such evidence constitutes the only evidence on the 

:V bifjs of which a passport may be denied or revoked. 

T4e Board shalj furnish the, applicant a rdsumd of such evidence, and shall certify 
that li is a fair r^sumA The Board shall take into consideration the individual’s 
inability to challenge information of which he has not been advised in full or in de- 
tail ard to attack the credibility of evidence which has not been disclosed. 

. . : MATERIALITY OF COMMUNIST ACTIVITIES 

Sec, 8. In determining whether a person is within the categories described in 
Section 3(a) the Board shall consider as material, among other matters, "whether 
the applicant is a person who, whether or not a member or former member of, or 
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I affiliated with, the Communist Party, knowingly engages or has engaged, within 

ten years, prior to filing the passport application, in activities in furtherance of the 
international Communist movement. 

HEARINGS HELD IN PRIVATE 

Sec. 9. All hearings before the Board shall be closed to the public, unless the 
applicant requests a public hearing, in which case the hearing shall be public. . 

PROCEDURE OF BOARD AFTER HEARING 

Sec. 10. (a) If, after hearing, the Board determines that a passport which has 
been denied should have been granted, or that a passport which has been revoked 
; should not have been revoked, the Board shall issue an order granting the passport, 

or cancelling the revocation, as the case may be. 

(b) If, after hearing, the Board determines that a passport which has been 
denied was properly denied, or that a passport which has been revoked was prop- 
erly revoked, the Board shall make written findings, conclusions, and recommenda- 
tions, which shall be transmitted with the entire record to the Secretary of State 
who shall make the final administrative determination. A copy of the recom- 
mendations and of such findings and conclusions as are based upon the open rec- 
ord shall be furnished the individual, who may within twenty days following the 
receipt thereof submit to the Secretary written objections thereto. The Secretary 
shall base his determination upon the entire record submitted to him by the Board, 
including all findings and conclusions, and any objections submitted by the in- 
dividual. In appropriate cases, the Secretary may remand a case to the Board 
for further proceedings. In the event he takes action adverse to the individual, 
the Secretary shall make appropriate written findings, certifications, and conclu- 
sions, and furnish a copy thereof to the applicant. 

JUDICIAL REVIEW 

Sec. 11, (a) A denial of a passport pursuant to this Act by the Secretary of 
.State, and the approval of the Secretary of State of a revocation of a passport 
pursuant to this Act, shall be subject to judicial review in the district courts of the 
United States. 

(b) In proceedings for review in the district courts pursuant to thisnection, the 
Secretary of State shall transmit to the court the entire record, both open and 
closed, upon which his final determination was made; provided, that the closed 
record, if any, shall be delivered to the court under seal. 

■ (c) The court shall determine whether or not the decision of the Secretary of 
State denying the passport, or approving the revocation thereof, is supported by 
substantial evidence in the open and closed record as a whole, and shall then enter 
1 such order as may be just. The court shall not disclose any part of the closed rec- 

ord to the applicant or his attorney. 

Mr. Burleson (presiding). Mr. Selden. 

Mr. Selden. We are happy to have had you here, Mr. Lindsay. 

. Your comments have been most interesting and stimulating. 

You referred to H.R. 55 and the words “on the record.” The State 
Department only recently suggested in the amendment that I showed 
you earlier that those three words be stricken and in lieu of them that 
this sentence be added: 

In any such proceedings the court shall have the power to determine whether the 
decision of the Secretary of State under section 6 is supported by substantial 
evidence in the record presented. The court, if dissatisfied with the summary 
of any evidence not disclosed to the applicant, may in its discretion inspect such 
evidence in camera. 

That proposed amendment seems to tie in somewhat with your 
suggestion in paragraph 3, page 4 of yonr statement. Do you t.bink 
such language would strengthen H.'R. 55 or make it more acceptable 
> in line with your suggestion, or do you think that the words “on the 

j record” left in the bill would be more satisfactory? 
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•Mr. Lindsay. I think the suggested language would clarify it. 

There would be ambiguity otherwise. I think it would be helpful 
to do it. 

Of course, I would put in my drafted legislation a requirement that 
i^e use of confidential information be authorized, before it is used, 
only by either the Secretary or the Under Secretary, in writing. 

Now, the reason for that is to make it tougher to resort to it. With 

f our permission, Mr. Chairman, I would just like to describe what 
mean by the importance of this particular aspect of it and I hope 
-the committee will examine it. 

Some time ago when I was with the Department of Justice the 
quest ion was raised as to the constitutionality of the use of confidential 
undisclosed information in deciding whether or not an alien who was 
otherwise deportable and found to be deportable was entitled to 
suspension of deportation. 

pjNow you all know what suspension of deportation is. It is a device 
used Eor a deportable alien who has been a good person for a specified 
period of time and has met certain standards of hardship. The 
Attorney General may, in his discretion say, “Because of this hardship, 
and because his conduct has been exemplary, we will grant him 
suspension.” 

New, in order to determine whether such relief will be granted you 
go through a regular hearmg. The difficulty was that the regulations 
authorized the use of confidential information in deciding whether or 
i not fn alien should be entitled to suspension and, lo and behold, an 

alien who had an exemplary record, even though the event which 
made him deportable happened a long period of time ago, was denied 
suspension on the grounds of confidential information. It was the 
hearing officer who decided it this way. 

: Tbe case traveled through the courts and it went up to the Supreme 
Court of the United States. The question was whether or not con- 
fidential information — the use of it in this case— was constitutional. 

f Tte case was won in a 5 to 4 decision. That is to say, the 
Gov< rn m 01 it won the case 5 to 4 with 4 separate dissents, fihe 
only reason the Government won the case was because the Govern- 
ment was able to argue the case was comparable to a criminal case 
where the, defendant had been found guilty and he then comes to the 
judge and says, "Your Honor, please give me a suspended sentence. 

JPut ;nq on probation.” 

Under those circumstances, the court is always entitled to look at 
the cqnfidential report of the probation officer. And the defendant is 

dBt entitled to look at it. . 

So the judge may decide whether or not to put the man m prison of 
pilt him back on probation with his family on the basis of undisclosed 


IM I I l <l i > LI . 

5o w&s argued to the Supreme Court of the United States, what 
is thi difference, this man is deportable and he is asking for mercy- 
discretionary relief, and under those circumstances, 5 to 4 only, the 
use t f confidential information was sustained. 

‘ At .that point the Department of Justice, through the courageous 
and intelligent approach of its Commissioner, General Swing, said 
"Why do we have to do this in so many cases? I am not so sure it 
is necessary to decide so many cases on this type of evidence. If a 
com]) arable case comes up again, we may lose it.” 
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And be is quite right; they might. 

I R^^he. regulations were redrafted to require tliat the use of con- 

on fhf 1 mf ° rm f tl0n , - 1 ? an . y sus Pension case could be resorted to only 
to the personal certification of the Commissioner or the Assistant 
Commissioner, because the Commissioner well knew that the boys 
down the line, dealing with FBI memos and that kind of thing would 

“Well fl SS, if S rT-°, Ut 1U C0 T n ^ t0 a dccision on a case and say. 

Well, this is confidential; wc will refuse suspension. We won’t tell 
him why. We won’t show him this stuff.” ten 

Since then— and this was 1956 that this occurred, or 1957 — since 
1 . rt bas got been found necessary to decide one single case on the 

basis of confidential information. g e 

•Mr. Fascell. Just deny them all. 

Mr. Lindsay No, because you have to deny them after a hearine- 
On the record which is re viewable in the courts. g 

rou see if you let it go down the line too far and give people broad 

the Verv^ton ^ rov 7 cw ** responsible administrators at 

' vi e L p ’ a nd responsible judges, it can get out of hand 
ivir. oelden. I am sure my time has expired 
Chairman Morgan. Mr. O’Hara. 

Mr. 0 Hara. Mr. Lindsay, I have enjoyed your presentment T 
think perhaps on basic outlines you and I agree. I do find however 
some inconsistency in your statement and if you will hear wHh me 
( b™/ !y— you conclude your statement by quoting article 13 of 
the “Universal Declaration of Human Eights!” 

. sa y g - “Everyone has the right to leave any country 

indudmg his own, and to return to his country ” “ ’ 

iwfvf 7 ove ry?ne. Then you are willing to concede on page 2 
that while you believe that no one should bo denied a passport because 
of rumor or because of hidden information, or information not made 

f»"h C ' “A 110 * ^ a- court, but you a™“ Stag f o c ™! 

“ '‘• -and tho gentleman from Michigan, I believe, asked yfu if 1 at 
Would make the administration bill unpalatable to you and you said 
fw°rl! d hat sl ! cl1 . sccret information can be used, but a coimt— and 
•N? a u ^‘ Car } s ° 1 ne ln chambers, in camera, he can look at this 

Nobody else knows what is in there, no other member of the court 
'mvt VS r' diat 18 there, just the one judge in chambers, 
f i 1 "' Eindsay. And the court of appeals. 

Mr. O’Hara. What gets to the court of appeals? 

Mr. Eindsay. The confidential record under seal in those cases 
Mr. O Hara. And you think that would be some check? 

Mr. Eindsay May I say this procedure is the so-called Second 
Circuit rule that was adopted by tho U.S. Court of Appeals for the 
®° C0 . nd , C, , r< i ui t m Jencks-type cases. If some of the other district 
courts had masted upon the appheation of the second circuit rule 
2 J enc h?-fype cases they were dealing with (which was inspection 

eLSa d t?0nWhp f °7 m i. tlOn m order , to use 14 as the basis of cross- 
M h I 5 lgJlt have bcen decided the other way 

nrectiVerMn t' NoW ’ f ^ r ‘ Lmdsa y> 3™ I and all of us who have 
practiced in the courts know that the judges are all honorable men 
and are just men but they all have then- own slants 
• ° r usance, if I were representing a labor union, I would prefer a 
judge whose background is not too closely allied with management or 
Vice versa. As defense counsel, I would prefer a judge who^iad been 
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a defense counsel instead of a prosecutor. Both are honest and sin- 
cere, but their backgrounds are apt to be reflected m their judicial. 

1 ^Wlenyou propose the right of an American citizen be taken from 

him on evidence not disclosed to one judge in chambers, ™ camera , no,, 
o-iven to the public, aren’t you opening the door for abuses? It seem., 
to mi dangerous to put too much power m the hands of any mdividv 
Whether he is Secretary of State or a judge on the bench 

Mi . Lindsay. Yes, you may be, and that is why I say let s surrou . 

-the use of this information with every possible safeguard This is 
-one of them. Personal certification by the Secretary or the Und - 
Secretary is another one; tightly drawn standards is a third _ one. 

Ur doubtedly the use of this is an invasion of personal rights but as L 
attempted to point out, times and circumstances dictate that invasion^ 
of personal liberties or restrictions on personal liberties are sometimes 

N?w”you“vl pointed out there i is no disagreement 
that when one is adjudged guilty of an offense by a court he is not 
So, S to have a pLport. Hot is a man engaged in a conspiracy 
against our Government. Have wo not now criminal law under wine 
we c in proceed? 

Mri O’Hara.' And, of course, we cannot convict a man of a crime on 
rumor or on some evidence not disclosed. 

ill 0 ; hTua T ' And’iflome’evidence is presented against him in an 
.„p« court; he lA a light to show perhaps the prejudice and the m- 
teres it behind that evidence. 

jfc ^E» A a' MU^Not, when do we go further than that? 
wLmevfSe he has and if the evidence sufhees the suspect can be 

\\r Ttndsay Yes The proposition you are posing is age-old. 

b 

eq Sl e O'H “ My ” rime ST f f ' '•* M. ** 

m T e he purpose of the authorization is to protect your sources and 
yo fr techniques, but there are very limited occasions, we are told, 
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when this is necessary. That is why I say if you make it tight enough 
and surround it enough with safeguards, you will find it is only the 
rare case when you have to resort to it. 

Mr. Selden. Will the gentleman yield there? 

Mr. O’Hara. Surely. _ _ , , . . , 

Mr. Selden. I don't follow you on why you would eliminate it at 

the administrative level. _ , 

Mr, Lindsay. If confidential information used at the administrative 
level is to be made fully public in the courts, naturally your applicant 
will appeal and put it all on the record. . n , 

Mr. Selden. Not necessarily. I think this legislation would have 
the effect of denying many passports to persons who would not appeal 
their case to the courts because they would not want the information 
.ou the record. I might add that Under Secretary Murphy so testified 
several days ago. 

Mr. Lindsay. I disagree with that. 

Chairman Morgan. Mr. Fountain. _ . 

Mr. Fountain. Mr. Lindsay, I believe you feel that the ba.sic 

K 1 lem of this committee is to find a constitutional way of preventing 
core dedicated Communists from abusing the right of travel. 

I am inclined to agree with that. However, I know there doubt- 
lessly are many individuals who may not be dedicated Communists, 
but who have so little concern for our country (or maybe so much more 
concern for the money they can get for rendering a service to the 
Communist Party) that they are just as dangerous as dedicated Com- 
munists. Yet I don’t know how we can write a law that would take 

care of all such situations. And then, assuming that to be true 

Mr. Fulton. What do you agree with? I didn’t understand. 

Mr. Fountain. I agree with his statement that the basic problem 
we face is that of deciding how to take care of hard-core dedicated 
Communists, and to take care of the others if we can. I am fearful 

that we can’t. . , 

I am more or less repeating what you said simply tor purposes ot 

Then, assuming that there are certain individuals who should not 
be permitted to travel abroad, you feel that the task is that of devel- 
oping reasonable rules and regulations and controls which will be held 
constitutional. 

Mr. Lindsay. That is correct. 

Mr. Fountain. That is all, Mr. Chairman. 

.Mr. Bentley. Mr. Chairman, a parliamentary inquiry. 

I see we have two other congressional witnesses here this morning. 

Are we going to try to get them in this morning, too? 

Chairman Morgan. Yes, if they are willing to wait. 

Mr. Fascell. 

Mr. Fascell. Thank you, Mr. Chairman. 

Mr. Lindsay, I think you made a very fine presentation and I will 
ask a couple of questions as briefly as I can. 

Are the standards of the Now York bar which you say are precise, 

’ are they the basis of criminal acts? 

Mr, Lindsay. I’m not sure I understand you. 

Mr. Fascell. Isn’t each standard a criminal act? 

Mr. Lindsay. I am not quite sure what you mean here. 

44763—59 8 
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rit^ in formation 1,7 Transmittin g’ F^bout proper authority, secu- 

| No 2. Inciting hostUities which might involve the United States, 

j 1 can * answer that. I would have to look at the code. 

! 3. Inciting attacks by force upon the United States 

tley? Fascell ' Ttlcy sou nd like they are criminal acts, don’t 

” ! Mr. Lindsay. Yes. 

i' : ^r. Fascell. Therefore, the standard of the New York bar regard- 
ing the issuance of passports is based upon the fact that the individual 
- s committed a criminal act which is duly proven or provable nur- 
-suastt to due process of law. 

;1 Mr. Lindsay. That is correct. 

Mr. Fa sc ell. Now, do you feel — and I have listened to your dis- 
cussion quite carefully that the Federal Government ought to go 
beyond the standards fixed by the New York bar? 

Mr. Lindsay. As I said a moment ago, I like these standards I 
yotrid be very happy with a bill reported out that (a) defined the right 
to travel as a constitutionally protected right; ( b ) gave recognition to 
current-day dangers presented by the Communist conspiracy and 
iC had tightly drawn procedural safeguards. 

Mr. Fascell. Even though the act of the individual involved who 
has made application for passport might not be a criminal violation? 

•Mr. Lindsay, that is correct, and therefore, if you adopt these 
sti ndards here that are set lorth by the association of the bar in its 
report and then surround your procedural element here with everv 
possible safeguard to limit the use. of confidential authority, although 
preserve it, then I think you probably have a bill that will stand up. 

’.Mr. Tascell. Will the procedural methods involve any constitu- 
tional question if the basic right which is denied is a violation of a con- 
-sti ntional privilege? 

, Mr- Lindsay. I don’t understand your question. 

Mr. Fascell. In other words, what difference does the procedure 
make it you are denying a constitutional privilege to start with? 

Mr. Lindsay. Correct. You have got two problems; substantative 
due process and procedural due process. That is why you’ve got a 
tor gh job. & 

Mr. Fascell. Are you saying there can be no statutory limitation 
on a constitutional right? 

Mr. Lindsay. No. 

, Mn Fascell. Are you saying there can be no substantive change 
in “be constitutional right? 

Mr. Lindsay, I am not sure what you mean. I am saying that any 
constitutionally protected right is subject to reasonable limitations, 
liio classic case of limitation on freedom of speech is this one* you 
can t get up in a crowded theater and yell “fire.” If you do you will 
be subject to criminal prosecution. 

Mr. Fascell. And you tliink there is an analogy between this and 
that situation? That is the right in the Federal Government to deny 
the issuance of a passport to any individual? 

Mr. Lindsay. Yes. For purposes of safety, you are required not 
to cross the street except when the sign says “walk” and you can get 
a summons Otherwise. That is a restraint. 
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Mr. Fascell. Therefore, what you see as the job is to specifically 
identify the grounds other than criminal acts upon which shall be 
delegated the authority to an executive individual to deny that 

TS ° Lindsay. Yes. I think you put it a little too simply though, 
Mr. Fascell, because it may be that areas of criminal conduct still 
should be part of the standard here, nonetheless. 

Mr. Fascell. You mean whether the individual has ever been 
tried and found guilty or not? .... 

Mr. Lindsay. Yes, and I think that is part of the thinking that 
goes into the three areas of individual restraints that are set forth in 
■this volume. 

Mr. Fascell. I have read very carefully your idea of an exception 
to this question. That is that the Secretary personally would certify 
that you wouldn’t disclose an agent and so forth. I don’t see how you 
can qualify this authority, in other words. This is the problem I see. 

If you admit that there is a necessi ty to do this and that what you 
are trying to do is to write a straitjacket around discretion, good judg- 
ment, and authority . 

Mr. Lindsay. Now, I am not sure that any authorization for the 
usage of confidential information will survive the courts. I am not 
sure It. will. It may well not. You run that risk. 

All I do sry is that the question is close enough so that if it is deemed 
essential in the interests of national and international security to 
preserve the device, then make it as tough as possible for the State 
Department to use it. 

Mr. Fascell. I got that point very clearly. I think you made 
your point. The only thing I was trying to get your thinking on is: 
What are the criteria? Who is the person to whom you would deny 
Hie passport? 

~ " ' That is right. That is your problem. 

I am asking you, in your judgment, whom it would 


Mr. Lindsay, 
Mr. Fascell. 
be. 

Mr. Lindsay. 


__ I again refer to this volume, “The Right to Travel.” 

I think that these three areas hero are stated pretty well. 

When you are talking about standards, this is part of the Hays bill, 
as I understand it. I think Congressman Hays has taken the stand- 
ards from this volume and put them in his bill. 

Mr. Fascell. You had one exception and that was the case of the 
hard-core Communist. Is that right? 

Mr. Lindsay. That is in the procedural part. 

Mr. Fascell. And then you had a reservation on that and that is 
that you would not go back to, for example, membership in the party 
at any time. You say that is an unreasonable approach. 

Mr. Lindsay. You are talking about two different things. On the 
one hand you have got your substantive standards that you set up 
in the bill which will govern the Secretary of State. Then over here 
you have got your procedural elements. What kind of a hearing are 
you going to have? What kind of structure are you going to set up 
in order to determine whether or not Mr. X should bo denied a pass- 
port under these standards? Here is where you get into your confi- 
dential information problem. 
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Mr. Fascell. I was just trying to get back to the basic thing that 
si arts the movement within the Department and that is, why do you 
i deny? I wasn’t concerned about procedure. 

Mr. Lindsay. You deny the passport when you have the case of a 
person who falls within specific categories. It may be that it is 
because he lias been brought back to the United States and doesn’t 
pay his debts; it may be that he is out on bail; or it may be that there 
IS &h allegation that his objective is to subvert the U.S. Government, 
i In each of those cases you have got to prove your case. 

Mr. Fulton. Would you yield? 

| Mr. Fascell. Certainly. 

Mr. Fulton. This lias been a very stimulating discussion. You 
people have given two citations of examples that are worthy of com- 
ment. The question here is not whether you limit the man’s chances 
tc shout “.fire” when he is in the theater, but whether you prevent, the 
wrong man from going into the theater where he might shout “fire,” 

| even whether he has not openly said he has that intention. 

v On the example of crossing the street, it is not that the person 
: is given permission to cross with everybody else when it says “walk” 

j but can the Government prevent the man from going beyond the curb 

in any event because he has by previous conduct shown a tendency 
that he might cross the wrong way, and he hasn’t stated his definite 
intention to do so. , , , 

But. here he is, a perfectly good U.S. citizen with nothing against 
j him and you say, “You can’t go beyond the curb.” There is a com- 

| pl ite negative. That is an entirely different administrative procedure 

| under .constitutional rights than the permissive use which is granted 

| to every U.S., citizen right here. 

Mr. Fascell. Well, the gentleman is absolutely correct and it gets 
back to the basic problem as to whether or not you can have any 
limitation for particular categories. 

. Chairman Morgan. The gentleman’s time has expired, 
j Mr. Murphy. 

j Mr. Murphy. No questions, Mr. Chairman, 

j Chairman Morgan. Mr. Meyer. 

Mr, Meyer. Thank you, Mr. Chairman. 

■ ' i I appreciate what you have said, Mr. Lindsay. I think I agree 
in general with most of what you have said. The only place where 
•I might differ has been brought out possibly by Mr. O’Hara, Mr. 
j Fescell and others. I don’t believe the constitutional rights of Ameri- 

ca i citizens can or should be denied them without a full and open 
I review of their case. 

j Chairman Morgan. Thank you, Mr. Lindsay. 

Mr. Fulton. Mr. Chairman, might I make a suggestion, that we 
j have accepted Mr. Lindsay here as a Congressman but because of 

hk background as an attorney, I would like a statement qualhying 
j him at the beginning of this testimony as an expert witness. 

. First, he is a graduate of Yale Law School. Then he was Execu- 
i tive Assistant to the Attorney General of the United States from 

19.55 to 1957. He is a member of the bar of the City of New York, 
j of the State of New York and the bar of the Supreme Court of the 

j United States, as well as a member of the New York City Bar Associa- 

j tiou, the State of Now York Bar Association, as well as the American 

I Bar Association. Mr. Lindsay is a practicing attorney as well as a 

j Congressman. 
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Mr. O’Hara! Will the gentleman yield? 

Mr. Fulton. I yield. 

Mr. O’Hara. I subscribe to most of that, but I would like to put 
in that he is not a graduate of the Law School of the Lniversity of 
Chicago. _ 

Chairman Morgan. Our next witness is Hon. Charles S. Gubser, a 
Member of Congress from the great State of California. Mr. Gubser. 

Mr. Gubser. Thank you very much, Mr. Chairman. 

STATEMENT OE HON. CHARLES S. GUBSER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Gubser. Mr. Chairman and members of the committee, I 
appreciate the opportunity of testifying in behalf of my own bill, 
H.K. 5575, and other bills to provide for the denial of passports to 
persons knowingly engaged in activities intended to further the 
international Communist movement. 

Mr, Chairman, I consider the enactment of such legislation to be a 
matter of urgency. Since the Supreme Court decision of June 16, 
1958 , it is well known that applications for passports by persons 
engaged in Communist activity have increased greatly. The late 
Secretary of State John Foster Dulles and President Eisenhower have 
stated many times that such travel is not in the best interest of the 
U.S. Government. , 

It is well known that a favorite device of persons dedicated to 
overthrowing our system of government is to send agents abroad 
who can bring back instructions from international communism 
through the courier system. These agents also carry American funds 
abroad to be used in the financing of the international Communist 
movement. Certainly it is in the best interest of our way of life and 
our system of government that such travel be restricted. 

Technically, freedom to leave the continental limits of the United 
States is a right of every citizen. But, leaving with a passport and 
the endorsement of the U.S. Government is a privilege. 

I realize from the discussion that has taken place here this morning 
this is probably the crux of the entire matter. 

I don’t agree with the statement which has been made here this 
morning that a passport is nothing more than an exit permit. Prac- 
tically, I think we will all agree, it is used primarily as a travel 
document. 

We all know that it is necessary at any point of entry to present 
your passport and without such a travel document it is not possible 
to gain entry to that particular country. 

Now, I’d like to raise this point: If the receipt of a passport is a 
right — if the right to travel is a constitutional right — why then do we 
issue passports at all? It obviously is something more than a right 
of exit. We know that its practical use is for other purposes. If it 
was solely for a right of exit, why then should we bother to issue them 
at all and set up any regulations concerning them? 

Now, I contend that this right to receive, this travel document 
which carries with it certain privileges is a privilege which is bestowed 
at the discretion of the executive branch of the Government. 

Now, this committee, I know, has had numerous hearings with 
respect to the status of forces treaties. Now, I, for one, have always 
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defended those treaties, but in them we have a situation where 
American citizens are denied their constitutional rights as U.S. citizens 
be cause they are in a foreign country. They are denied the rights of 
hr beas corpus, trial by jury and numerous others. 

I bring this up merely to make the point that I believe the existence 
of .the status of forces treaty, having been ratified by the Senate, 
cls'ftrly shows that all of your constitutional rights do not go with 
veu when you are in a foreign country. I think the same point can 
be made with respect to the right to travel. That if you have the right 
to leave this country which no one denies — certainty X do not— you 
dc not carry with, you into a foreign country all of the rights chat 
you might have in this country. 

7 One other point I would like to make in this respect: It has been 
sa:$ here, in this hearing this morning that reentry into this country 
is a right. Yet I think it is pretty generally accepted that if a person 
leaves this country and returns he must prove upon his return that 
he has been inoculated against certain diseases. If he has not been 
modulated, then it is my understanding that we can require that he 
be inoculated before he has the complete and absolute right of reentry. 

I, raise that point to make another. If the reentry right — and I 
asrpae you call it a constitutional right — can be restricted with con- 
ditions which, arc in the general public interest— namely, inoculation 
against communicable disease — -then why can’t the exit light be 
restricted in the same public interest? 

Mr. Fascelp, , If the individual has. a. mental disease? 

Mr. GxjESpp. That is right. And to conclude my statement, it is 
traditional that, privileges are only granted to those citizens who con- 
duit themsqtyes in a manner which is in the best .interests, of the 

E eatest number of people. It is not offensive to our basic beliefs in 
1 -V’fy and freedom when the privilege of freedom is denied a murderer 
or other persons guilty of committing a crime against society. Since 
tty activity of Communists is not in the best, interests of society in 
general, T think it only proper that the privilege of receiving a passport 
should be denied them, . 

liberty and personal freedom are things which I am very jealous 
about. However, I believe my liberty and freedom is the direct result 
of pur system of free democratic government. If Communists have 
thety way, that system of government will be abolished and with it 
wi][ go my freedoms and personal liberty. It is only proper that those 
who would seek to restrict our constitutional liberties by overthrowing 
the ..(tyivcrmncnt, which guarantees them should be restricted in the 
acc Qjnphshment of then avowed purpose. 

1 strongly urge your committee to take favorable action on some 
leg slation restricting the passport privilege, 
t CTainpgn, Morgan., Thank you, Mr. Gubser. 
tfjMf. .Gqtyser, your bill, H.B. 5575, is somewhat similar to H.B. 55? 
tMsfx. Gu v 9 §eip Xb&t is correct. As a matter o.f fact, I think it is 

tqcUical . ,, ,, , w . 

Chairman Morgan,.. A nd you.foel if we passed a bill similar to idle 


<?ru,y°u introduced, the same bill introduced by 16 or 17 other Mem- 
bers, pf .Congress, this would be a start in the right direc 


^ ^ v . w yi.. vxxx u n vutu mvj u cuu t AlX utp right direction? 

Mr. Gubser. J certainly do feel so, Mr. Cliairman. I think that 
we've got to be very, very careful that we do not go overboard in a 
legal tangle and concern ourselves with the personal liberties of a 
limited few at the expense of the many. 
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It was some famous Supreme Court Justice who said — and I will 
paraphrase it — “that justice is due the accuser, as well as the ac- 
cused,.” To me the general public interest is what counts, and if that 
has to be at the expense of a very few we should consider the general 
public interest. 

Chairman Morgan. Thank you, Mr. Gubser. 

Mr. Fulton. 

Mr. Fulton. I am glad to have you here and, of course, your state- 
” ment is a good one. It is a case of what the degree of control should 

be and whether we are running into the U.S. Constitution and the 
basic constitutional rights. 

You have used in your statement the word “privilege” and the 
' word “right,” as roughly synonymous because you can at one time see 

the word. “privilege” being used and the next time the word “right,” 
in the same context. , 

Now, which is it? Is a passport a privilege or a right? 

, Mr. Gubser. Which are you speaking of, the right to leave or the 
right to leave with U.S. sanction? To me it is a right to leave this 
country but it is a privilege to leave with U.S. sanction. 

. r, Fulton. I was going to ask you that next because in your 
fourth paragraph in the second line you said, “But leaving with a 
passport” and then you add “and the endorsement of the U.S. Gov- 
ernment is a privilege.” 

Does that mean leaving with a passport is the endorsement of the 
U.S. Government? 

Mr. Gubser, “Leaving with a passport, comma, and the endorse- 
ment of the U.S. Government is a privilege.” 

. Or if you wish, strike “and” and insert “with” in my statement. 

Mr. Fulton. You mean the passport itself has inherently in it a 
sort of endorsement of the U.S. Government? 

Mr. Gubser. That is correct. 

Mr. Fulton. And based on the certification that this man is a 
citizen in good standing, that is really what I think you mean from 
that point of view. 

Mr. Gubser. Yes. 

Mr. Fulton. But I would disagree with you thoroughly when you 
say a travel abroad — paraphrasing — is a privilege bestowed at the 
discretion of the executive branch of the U.S. Government. 

I don’t. fhink Harry Truman ever had a right to restrict me from 
going anywhere I wanted, with no U.S. security elements involved. 

Mr, Gubser. That certainly was not my meaning. I say travel 
abroad “with” the implied endorsement which goes with a U.S. 
passport is a privilege. 

Mr. Fulton. Now, you see, I disagree on that. I think that the 
passport is a basic constitutional right and that the passport, if I am 
a U.S, citizen in good standing, is a certification that I am just that 
at the time of the issuance of the passport. But when you put on the 
intent that I might do something abroad once I got that passport 
that might be inimical to the interests of the security of the United 
States) then you are guessing what I am going to do abroad and say 
that Jam, going to be a bad guy. 

'Now, what is it? Is it going to be the certification of my future 
actions abroad when I receive the U.S. passport or is it only a certifica- 
tion as oij ’August 14, i.959, when! left the country', 'that I was a citizen 
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of good standing then? mat is it? Is it, to you, the fact that they 
say, from here on we think this citizen is going to be good and you 
countries and peoples who receive him on his travels abroad, give him 
| full faith and credit? 

And then the question is, on what points? On my credit rating? 

On the fact I won’t commit a traffic violation? On the fact I won’t 
break up the furniture in some restaurant or meeting place abroad’ 

No, I don’t think it is, to me. 

d'Mr. Gubser. Well, from the strict technical point of view, I think 
Y 0ur argument has merit, Mr. Fulton, but it seems to me that your 
argument and all others in the same vein go on the presumption that 
Ihis power to restrict the issuance of passport is going to be used in a 
dictatorial fashion. I think whenever you have a government of law 
administered by men you must place your confidence in the adminis- 
tration of that law by men. I have never known a President or a 
oecretary of State that I thought would use this arbitrarily and 
capriciously. I feel they would do it in the best interests of the 
cbUntry. 

I wish I had here a copy of the oath of office that the President of 
the United States takes. lie swears to defend the Constitution of the 
. United States against all enemies, foreign and domestic. Well to me 
it is a— — 

Mr. Fulton. If you will let me give you two more comments on 
your statement; I ask unanimous consent that the oath of the Presi- 
dent of the United States be inserted in the record at this point. 

Chairman Morgan. Without objection, it is so ordered. 

(The oath referred to is as follows:) 

I do solemnly swear (or affirm) that I will faithfully execute the Office of 
x resident, of the United States, and will to the best of roy Ability, preserve, 
protect and defend the Constitution. of the United States. (Sec. 1 of the Constitu- 
t. on of the United States.) 

Mr. Fulton. You say: 

It is well known that a favorite device of persons dedicated to overthrowing 
our system of government is to send agents abroad who can bring back 
instructions. * * * 

That means to me, first, that it is somebody in a conspiracy who 
likes an act, but when you say “bring back instructions,” that is a 
message. That is really a limitation on the freedom of speech and 
I wonder whether the U.3. Government can stop that under the 
i Constitution. 

You say “also carry American funds abroad.” Under your state- 
men^ you seem to say you are not going to let them use the funds. 

It is only for the security or protection that the U.S. Gover nm ent 
can deny or limit a basic constitutional right. I would dis agree with 
that part of the statement. 

(Thank you. Your comment is fine and it has been s tim ulating 

Chairman Morgan. Mr, Burleson. 

Mr. Burleson. I think you touched on a fundamental point in 
tips discussion. You said that you have to assume that capricious- 
ness and prejudice will not be exercised against an individual in the 
administration of many statutes. Probably this may even at times 
include the Bill of Rights and the Constitution. 

" (Wouldn’t you agree also that we have many domestic laws on the 
books today which are in the same category of which policies and 

i f 
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philosophies must be applied in their administration? We may not 
agree with that administration, but nevertheless the executive branch 
is for that purpose in the division of the powers of Government. 

Mr. Gubser. As I was saying to Mr. Fulton, in the very oath which 
the President of the United States takes, he assumes the obligation 
to defend the Constitution of the United States. 

Certainly as a man he is entitled to some discretion as to what he 
thinks is necessary to properly defend it. We make no complaint 
about restraining a person from carrying security information and 
I don’t, think we should make any complaint about restraining a person 
who is going abroad for the purpose of overthrowing this system of 
government. 

Mr. Burleson. I must say I agree with the gentleman and that is 
all, Mr. Chairman. Thank you. 

Chairman Morgan. Mr. Bentley. 

Mr. Bentley. Mr. Gubser, thank you for your statement. 

In the next to the last line, section 8, the famous words “on the 
record appear. 

What do you construe those as meaning? 

Mr. Gubser. Well, I construe them to disallow the use of confi- 
aential information unless it were openly placed before the person 
denied the passport. 

Mr. Bentley. Let me make sure that I understand that. 

In other words, that confidential information could not be used in 
determining by the judicial review body — could not be used to make 
the decision on whether the passport should be denied or granted 

unless the person accused, shall we say, had access to it. 

,Ypu. would not permit the judge to make that decision in camera? 

Mr. Gubser. Well, Mr. Bentley, this bill was introduced March 11, 
and all of this controversy, if you want to call it that, regarding judi- 
cial review has come up since that time. In introducing this bill I 
recognized the fact that I am not a member of this committee. The 
principal purpose my introduction of this bill was intended to serve 
was to indicate that another Member of Congress favors some form 
of limitation. I assumed naturally the committee would write its 
own bill. 

It. is my personal belief that the passport should be denied on in- 
formation which is confidential in nature, but if the person desires 
, judicial review, then the information should be on the record and 

should be exposed. 

. Mr. Bentley. All confidential information to be exposed to the 
individual concerned? 

Mr. Gubser, That is right, if he requires judicial review of the 
administrative decision. 

Mr. Bentley. And that is your construction of the l ang uage in 
section 8? 

Mr. Gubser. Yes. 

Mr. Fountain. Will the gentleman yield? 

'Mr. Bentley. Yes. 

Mr. Fountain. I understand the State Department would object 
to that because it would have to disclose some of the sources of their 
information. They wouldn’t mind giving away the information, 
but they hate to disclose the sources. 
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4 j c1 Mp...GKB^®R-..49§ P I, actical matter, I think the type of people who 

jwoqld be denied a passport would probably not want it on the record 
and .they wouldn’t ever appeal the thing. 

,r Mj*. Fulton, Wouldn’t that open the FBI files? 

r Mr. Bentley. 4Wait a minute. You boys are working on my time 

here. . . 

f „'Mf- Chairman, I have another minute, 

lh<$flirmap, Morgan. Mr. Bentley has the time. 

j> Mr. Bentley. I would like to ask one more question. 

■■i Aft I yecail the language in the passport itself, it requests the foreign 
authorities of any government of any country to which the person 
may be traveling, to render to him all rights and privileges accorded 

S e citizens of that particular country traveling in the United States, 
that generally correct? 

Mr. Gubser. I think so. 

Mr. Bentley. Wouldn’t that assume that the contention, then, is 
that the bearer wijl so conduct himself while abroad that he would 
be entitled to those rights and privileges that a foreign government 
i would normally extend to aliens passing through their territory? 

.jiMr, Gubser. I would assume so. 

Mr. Bentley. Doesn’t, that assume, then, that the passport-issuing 
authority believes that the bearer will conduct himself in accordance 
with normal standards of good conduct and that sort of thing? _ 

Mr. Gupser. Yes; I would think it would assume that, but in the 
light of this present Supreme Court decision, the issuing official is 
required to issue the passport whether or not be believes the person 
‘will so conduct himself. .... 

Mr. $entley. And isn’t the Supreme Court decision inconsistent 
with the language of the document itself? 

Mr. Gubser. 1 had never thought of that point before, but it 
■Certai nly sounds reasonable. 

,4 Mr. BpNTLEY. Thank you, Mr. Chairman. 

f Qiairinan Morgan. Mr. Seldcn 

Mr. Selden. thank you, Mr. Chairman. 

,> L,et me commend you, Mr. Gubser, for an excellent statement and 
one that certainly goes right to the point. 

Mr. Fu.ltqn. Would you yield for a question on that point? 
a Mr., Selden. Yes, I yield. . 

i . Mr. Fulton. Mr. Chairman, could we have put in at the point in 
the record where the gentleman from Michigan was speaking, the 
language commented on in the passport document itself, so that we 
can compare? 

Chairman Morgan. Without objection, it is so ordered. 

Mr. Fulton. Thank you. 

S iP (The information appears on p. 122.) 

Mr. Selden. With regard to your exchange with Mr. Fulton, Mr, 

Fulton referred to “any citizen in good standing”. I would like to 
point out that your bill and the bill that I and others have introduced 
doesn’t apply to “any citizen in good standing,” it applies only to a 
..jcitiae.n . who is a member or former member of or affiliated with the 
^pojnmimis! Party, or who knowingly engages or has engaged since 
J.948 in activities intended to further the international Communist 
movement. 

Also, the Secretary of State is authorized to deny a passport to that 
person only after it is determined that his or her activities or presence 

I 
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abroad under the findings made in section 5 of this legislation would 
be harmful to the security of the United States. 

So, I don’t think it applies to any citizen in good standing, and I 
think that should be clear in the record. 

Mr. Fountain, Will the gentleman yield at that point? 

Mr. Selden. Yes. 

Mr. Fountain. Then, is it true that a former Communist might 
not be denied a passport unless a decision is made to the effect that 
’ this travel would be injurious to this country? 

Mr, Selden. That is right. 

Mr. Fulton. But you certainly don’t put the criterion of your basis 
„ of decision that it is the U.S. citizen in good standing before or after 

the year 1948? 

Mr. Selden. I said he could be a citizen in good standing. This 
legislation does not apply to any citizen in good standing. That is 
the point I am attempting to make, and I think you will concur with 
. me on that. 

Mr. Fulton. As long as you say that the cutoff point of the year 
1948 is not the cutoff point also for a citizen in good standing. 

I don’t know that I agree with your general definition of a citizen 
in good standing and not a citizen in good standing. 

Mr. Selden. I am not attempting to define a citizen in good stand- 
ing. I am only saying this legislation doesn’t apply to any citizen. 

It applies only to those citizens, some of whom you may consider in 
good standing, who fall into the categories outlined in the legislation. 

Mr. Fulton., This is a good comment. That clears it up. 

Chairman Morgan. Mr. O’Hara? 

Mr. O’Hara. Mr. Gubser, everyone, I think, and certainly I, 
agree with your statement here that it is only proper that those who 
would seek to restrict our constitutional liberties by overthrowing 
the Government should be restricted in the accomplishment of their 
avowed purposes. 

i ' Now, may I ask you, Mr. Gubser, if one has avowed that his purpose 
is to overthrow the Government of the United States, have we not 
now statutes under which he can be proceeded against? 

- jMr. UrURSER. I think we have. I think it is also an accepted fact, 
however, that that criminal prosecution has not been carried out 
against all people who have such an avowed purpose. 

Mr. O’Hara. Now, what do you mean by “avowed purpose”? If 
one stands on the corner and said, “Now, I want you all to rise up 
and overthrow this Government,” he is avowing a purpose and could 
be proceeded against; couldn’t he? 

.Mr. Gubser. Let me first tell you this statement was not written 
with the intention that it should be couched in legal terms. I am a 
farmer. But even though I am not trained in the law, I do not believe 
that restrains me from applying the law of commonsense. So I would 
I request of you, and since I know you are a well-qualified lawyer, not 

to interpret my statement in strict legal technical terms. 

Perhaps if I were arguing this in a court of law, which I naturally 
wouldn’t be because I am not a lawyer, the word “avowed” would 

not be there. ' - • . .. . 

iy.iMr.. O’Hara. I think the gentleman misunderstands me, but un- 
fortunately I have a limited vocabulary. The word “avowed” is a 
pretty big word. Does that mean a man suspected of being a traitor 
to his country? 
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: Mr. Gubser. I mean a man who, in the opinion of the person issuing 
the passport, is going abroad for the purpose of subverting the U.S. 

Government. 

Mr. O’Hara. Then would you hold that one under suspicion by the 
Department of State is one who is an avowed conspirator? 

Mr. Gubser. That is right. And I believe we should have con- 
fidence in our elected officials to apply this in the best interests of the 
country and for the benefit of the greatest number of people. 

Mr. O’Hara. But you do think — and I have gotten this impres- 
sion — that if one is denied a passport on information of a secret nature, 
then all of the evidence, including that secret information, should be 
reviewed by a court, publicly reviewed? You believe that? 

Mr. Gubser. If the person who has been denied the passport re- 
quests it ; yes. 

Mr. O’Hara. Thank you. 

Chairman Morgan. Mr. Fountain. 

Mr. Fountain. Mr. Chairman, what I am going to say is simply 
repetition, but I am doing it for emphasis. 

We all recognize certain constitutional rights. Whether yon call 
them rights or privileges, as far as I am concerned it doesn 't matter. 

Because I think we also must admit that any right is subject to 
reasonable rules and regulations. The problem is, what is a reasonable 
j rule and regulation? 

For instance, we talk about confidential information repeatedly in 
tire courts. Maybe not before an individual is convicted, but when 
tire question of punishment comes up, which is about as important, 
confidential information is quite often revealed to the judge and it 
nay oftentimes determine ■whether one gets a 10-, 20-, or 30-year 
sentence. 

It seems to me that as long as we admit that our rights are subject 
tc reasonable rules and regulations, we are bound to place some dis- 
cretionary authority in the hands of somebody. 

■- We should be cautious to adopt rules and regulations which will 
not be abused to the detriment of good, loyal Americans. 

Chairman Morgan. Mr. Fascell. 

Mr. Fascell. Mr. Gubser, I think you have a very practical ap- 
proach to this problem in noidegal terms. I think you have stated the 
issue, pure and simple, and that is whether we are going to allow the 
Secretary of State to deny passports to Communists or anyone affili- 
ated with the Communist Party, or to other people who meet the 
criteria of this proposed legislation. 

And that gets back to the question as to whether you want, to 
res trict them for any reason, or for the reasons stated in the act, be- 
cause you believe what they have done or what they are about to do 
is against the best interests of the country. 

- Once you cross that bridge the rest of it, as far as I am concerned, 
is mere technical detail. And I assume that is the way you feel 
about it. ' 

. Mr. Gubser. That is right. 

Mr. Fascell. In other words, you are getting at the basic point, 
which is, you think it is absolutely essential, it is right and it is neces- 
sary for the Federal Government to deny a passport to an individual 
who meets the criteria under this act? 
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Mr. Gubser. I certainly do. And may I ask the gentleman a 
question? 

_ Mr. Fascell. Yes. 

’ Mr. Gubser. Is it true, that in criminal law an arresting officer has 
the right to arrest on suspicion that a felony is about to be committed? 

Mr. Fascell. Sure. Whether he can hold him or not, is something 
else again, but he can arrest him. 

- Mr. Gubser. Isn’t that a little bit analogous to this, that the 

passport issuing officer would have the right to deny the passport on 
suspicion that the person getting it is going to engage in an activity 
which would subvert the United States? 

" Mr. Fascell. I don’t know, Mr. Gubser, but I know this, that 

the right of an individual to a passport has been proscribed, circum- 
scribed, limited and otherwise refined. As long as that has been done 
in the public interest, it would seem to me that another restriction, 
legitimate in the public interest, would not violate any great constitu- 
tional principles. 

It is not the restriction in itself on which there is argument. You 
will understand there is argument on whether or not you should even 
restrict. 

Then you get into the next question, which is whether or not the 
evidence presented is in itself sufficient to allow a denial under the 
restriction fixed by law. 

Then you get into another field, the question of the discretion of the 
individual who must administer the law. 

Chairman Morgan. Mr. Meyer 

Mr. Meyer. Thank you, Mr. Chairman. 

Mr. Gubser, I think you have come to the point in quite practical 
terms, and I guess most of those who have questioned you are lawyers 
but you are a farmer and I am a forester, and I will try to speak your 
language. 

For instance, I think of the following words, “pursuit of life, liberty 
and happiness.” 

Now, if we have the right to live, we couldn’t actually have the right 
to live if we were denied water. And in a certain sense, if we have the 
right to travel, wo don’t have the actual right to travel if we are 
denied a passport because of procedures. 

I think I read once about a famous scientist who went to study in 
Germany and they demanded his birth certificate. He said, “I don’t 
have a birth certificate. But the very fact I am here proves I have 
been born.” 

But generally there is a regulation that you need a birth certificate. 

Also, it happens to be a regulation that to travel (unless you want to 
swim around in the ocean), you need a passport. So that is the way 
1 look at this thing. 

What we are going to do about it, I don’t know'. I know we have a 
problem, but the point was brought out, I believe by Mr. Selden, that 
a Communist possibly wouldn’t be a citizen in good standing. 

-Now, is this necessarily true that a Communist couldn't bo a citizen 
in good standing? It brings up this question of what his avow 7 ed pur- 
pose is. The fact that he is or is not something doesn't necessarily 
answer the question — Mr. O’Hara brought out this point about avowed 
purposes and what they are. 
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i Do you agree that we have to prove that the man definitely plans 
to do something that is really against the interests of the United States 
I to deny him a passport? 

■ Mr. Gubser. In the first instance, speaking at the level of admin- 
istrative decision, I believe., that the officer should deny the issuance 
pf the passport if he has reasonable cause to believe or suspect that 
the person is going to engage in a subversive activity. 

6 Insofar as proof is concerned, if a hearing is demanded — and I 
repeat,, I don’t think there usually will be for practical reasons — then 
i think wc.’yc just got to get down to a legal situation, and I would 
guess you would have to prove it; which would be difficult to do, I 
grant you. 

- Mr. Meyer. And you also feel, and I think I can fully agree with 
you here, if you take this position that a man would be entitled to a 
review of his case and to see the accusations against him? 

- Mr, Gubser. Yes, I would say he would be entitled to it. 

Mr. Meyer. I think I could go along with that. 

i Thank you very much, 
i Mr. S.elpen. Would you yield there? 

And don’t you think, Mr. Gubser, that the bill, H.R. 55, your bill 
and the other bills, would comply with that standard? 

*• Mr. Gubser. Ido. 

Chairman Morgan, Mr. Bentley 

eh Mr. Bentley. Mr. Chairman, let me read at this point into the 
record the request Mr. Fulton, the gentleman from Pennsylvania, 
made about the wording of the passport. It saj 7 si 

, I, the undersigned, Secretary of State of the United States of America, hereby 
requ'est'all whom it may concern to permit the above named citizen of the United 
.States safely and freely to pass and in case of need to give such aid and protec- 
tion as would be extended, to like citizen^ of foreign states in the United States. 

To me, Mr. Gubser, that is definitely an assumption that tire indi- 
vidual is going to conduct himself while abroad certainly in accordance 
with what the State Department would deem our best interests, our 
security and standards expected of an American citizen, 
r Mr.. Fascell, The presumption is that every citizen will obey the* 
law, Mr. Bentley, anywhere. 

Mr. Bentley. You mean their law or our law? 

■ Mr. Fascell. Any law. The presumption is that the citizen will 
Obey the law. 

: Mr. Bentley. Wait a minute, Mr. Fascell. 

Mr. Fascell. “Only Democrats,” Mr. O’Hara says. 

. Now, will the gentleman yield further? 

t Mr. Bentley. Is the presumption that he is going to obey the law 
of the land or also the U S. la,w? 

Mr. Fascell. Any law. 

, t Mr. Bentley. What may be a crime against our law may not be 
A crime in the country he is traveling in. 

Mr. Fascell. That doesn’t give the individual a right presump- 
tively in law or otherwise to disobey a law in the forum in which he 
happens to find himself at the time. 

Mr. Bentley. I understand that, but does it give him the right to 
disobey American law if he is not in the United States? 

Mr. Fascell. He would find it very difficult to disobey American 
law while in Africa. 
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Possibly not, but why do you make 


Mr. Bentley. Well, possibly, 
that statement? 

. M f • Fascell. I say he would find it very difficult because the field 
is extremely narrow. 

For example if he advocated treason against the United States in 
Africa, it would be a violation of U.S. law. 

Mr. Bentlet. Not of African law. 
in Afri ^' ASCELL ' ^ advocates murder, it might be against the law 

Talking about the free right of travel, the fact is that you have to 
have a passport to leave. 

Law to the contrary notwithstanding, as Mr. Meyer points out 
unless you want to swim around the Cape of Good Hope you are still 
going to nave to have one of these documents. 

Mr. Bentley. You don’t need this document to leave if you are 
going to certain parts of the Western Hemisphere now, do you? 

Mj\ Iascell. Is that fixed by law? 

Mr. Bentley. It depends upon whether or not the country to which 
you are going requires a passport as a condition of entry. Mexico 
will let you come in without a passport. 

Mr. Fascell. So our right as American citizens to travel can be 
proscribed by another country, and is. 

Mr. Bentley. That is a known fact. 

.J U 1 - ' 'O’Hara. Mr Chairman, may I compliment the witness. I 
think he is one of the best witnesses we have had before our committee. 

Chairman Morgan. Thank you, Mr. Gubser. 

aw-l. comrQ iktee stands adjourned until 10:30 tomorrow morninv. 

Ynj ™ reUP ° n UrV 2:3 ] 5 p ' n !-’ the commi Uee adjourned, to reconvene 
at 10:30 a.m., Wednesday, August 19, 1959.) 
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WEDNESDAY, AUGUST 16, 1959 

House or Representatives, 

• - Committee on Foreign Affairs, 

Washington, D.C. 

The committee met, pursuant to adjournment, at 10:40 a.m., in 
room G-3, U.S. Capitol, Hon. A. S. J. Carnahan presiding. 

Mr. Carnahan (presiding). The committee will come to order. 

This morning we have a continuation of hearings on various pass- 
port bills. 

I hav e here a copy of a statement of Lee R. Pennington, assistant 
director, National Americanism Commission of the American Legion- 
a statement of the U.S. section of the Women’s International League 
for Peace and Freedom; and a statement by the American Civil Lib- 
erties Union. These are submitted for the record and, without objec- 
tion will appear as a part of the record. 

(The statements are as follows:) 


Statement of Lee R. Pennington, Assistant Director, National Ameri- 
, canism Commission of the American Legion, August 6, 1950 

Mr. Chairman and members of the committee, since its birth some 40 years 
ago, the American Legion has vigorously fought the international Communist 
conspiracy which seeks ultimately to enslave the world. We are therefore 
very much interested in H.R, 55 and similar bills which have for their purpose 
the denial of passports to persons knowingly engaged in activities intended to 
further the international Communist movement. 

The American Legion supports this legislation and we would like to briefly 
poult out what we feci are compelling reasons for its enactment. 
ci President s statement before a joint session of the Congress on January 

9, 1958, warns, what makes the Soviet threat unique in history is its all-inclusive- 
ness. Every human activity is pressed into service as a weapon of expansion. 
Irade, economic development, military power, arts, science, education, the whole 
world of ideas — all harnessed to this same chariot of expansion. The Soviets 
are, in short, waging total cold war.” 

2. With that warning from a source fully acquainted with both the internal 
and international pictures, it is difficult to envision the U.S. Supreme Court 
just 5 months later ruling in effect that the executive branch of the Federal 
Government had no legislative authority to deny passports to Soviet agents and 
other subversives residing in the United States. Consequently, since the High 
Courts decision in the Rockwell Kent and Walter Briehl case on June 16 1958 
our Government has had no alternative but to reluctantly issue passports to 
hundreds of known Communists and supporters of the international Soviet 
conspiracy. 

3. The Secretary of State turned down passport applications of Kent and 
Unehl on the grounds that they were Communists and that they had constant 
a,lid prolonged adherence to the Communist Party line. The Supreme Court 
reversed two lower Federal courts and held that since statutes provided that it 
is unlawful for a citizen to enter or leave the United States without a valid passport, 
the Secretary of State, did not have authority to promulgate regulations denying 
passports to Communists or to persons whom evidence showed were going abroad 
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to further Communist causes or regulations demanding non-Communist affidavits 
from citizens applying for passports. Three Supreme Court Justices dissented in 
all regards stating that the Secretary of State’s passport permitted the regulations 
in qi lestion. 

4. Roderic L. O’Connor, Administrator of the Bureau of Security and Consular 
Affa rs of the Department of State, in a speech befoie the Veterans of Foreign 
Wars in Washington, D.C., on November 8, 1958, declared: “In our view, control 
over the issuance of passports has been an important part of our defenses against 
indirect Communist aggression. Under the law today, that part of our defense 
agaf ist Communist subversion no longer exists. Your Government is today 
pow itless to deny passports to known Communists who are going aborad for the 
purr ose of assisting and supporting the international Communist conspiracy * 

As 8 result of * * * (the Kent) decision, the State Department has received as 
of early this week 596 (792 as of December 15, 1958) applications for passpo rl s 
fron persons who have records of activity in support of the international Ccm- 
mumst rnpvpmeht. Before the Sunreme Court’s decision many of those persons 
had been refused passports or had abandoned their applications when asked to 
identify themselves" as Communists.” 

U The Government official said, “since the Kent decision, these persons have 
moved promptly to take advantage of the breach in our defenses. I hey are 
gett ng their passports while the getting is good. ,, O’Connor stated the Depart- 
nmjjCp/ State believes “that this is a dangerous situation and one which needs 
"to be cured promptly. It can be cured by legislation giving to the State Depart- 
mer t authority to deny passports to Communist supporters. The Department 
■tariff ht to obtain such legislation in the last session of Congress. Although the 
Horse passed a bill, the Senate failed to act * * * we hope to obtain such 
legii lation in the next (86th) Congress.” In his concluding remark, 0 Connor 
reiterated the seriousness of the situation by emphasizing that “until such legis- 
lation is passed, your Government remains helpless to prevent American Gom- 
-nmnists from traveling abroad to conspire against our national interest, and in 
some cases even against our national security.” , , 

5 The aforementioned Roderic O’Connor appeared at the December hearing 
of the Senate subcommittee and testified in detail regarding certain statements 
contained in his November 1958 speech. During the course of his testimony 
’and on a Subsequent occasion, O’Connor furnished the subcommittee s. total of 
702 names of individuals' who applied for passports subsequent to the Kent 
jruli ig. The State Department official identified these persons as haying sup- 
ported the “international Communist movement.” He also declared these indi- 
viduals “are soldiers in the cold war — but they are soldiers of the enemy. They 
&re hist as clearly the enemy as were the troops abroad that shot at you and me 
•In ’Vorld War II. They are going abroad under instructions to render service 
to he Communist conspiracy.” At the time of O’Connor’s testimony, 642 of 
the 702 applicants had been furnished passports by the Department of btate. 



; in the Detroit Free 

Press Of iviarcn u, luoy, sani; m i eeeii o muu.no o.ouj nuumg Communists h.ave 
been able to ‘travel to the Soviet Union because of the easing of restrictions m 
"the Issuance of American passports.” The 21st Congress of the Communist 
(Baity of the Soviet Union was held in Moscow on January 27 to February 5, 1959, 
-ahe 1 Mr. Hoover said that the attendance of two leading American Communists at 
thif Congress in an official capacity is indicative of the close affiliation which 
'preslfrtlv exists between Moscow and the Communist Party, U.S.A. their 
• "prentice In Russia, along with the other Communists (previously mentioned) 
;% 11 * is a harbinger of things to come — namely, an increasing number of Ameri- 
can Communists who will be visiting Russia and other Communist countries. 

Viewing the passport situation as a matter of extreme urgency, the American 
liei Ion recently went on record in support of remedial legislation to curb this 
dangerous and unrestricted use of passports by subversive elements. At its 1958 
National Convention and again at the meeting of its National Fjxecutive Loin- 
mf tee, last spring, the American Legion approved of “corrective legislation by 
oui Rational Congress which will permit the executive branch of the Government 

to kmtrol and regulate the issuance of passports.” . _ • * 

In closing we would like to express the appreciation of the American Legion to 
v6u T Mr'. Chairman, and all the members of the committee for your courtesy m 
affording os a,n opportunity to present our view's on this most important legisla- 
■ tipi. ' Again, we urge you to give it favorable consideration. 
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{ Statement qf Women’s International League for Peace and Freedom, U,S, 

V Sncxion roH'Pgqpfigsp Passport Legislation 

I The Women’s International League for Peace and Freedom, which has members 

? Jn iaapy countries, knows from 44 years’ experience how vitally important is 

» freedom, . of travel, along with freedom of international communication. The 

league has so testified both to this committee and to others in the past and is 
f: glad to. reaffirm its support for the principle at this time. 

j Tpugh freedom of travel is an integral part of our American democratic tradi- 

f fipn, ft. mood of fearfulness for national security has sometimes cast doubt on this 

fundamental right. The league is firmly convinced that a policy of timidity, 
leading to the multiplication of restrictions, does not promote security but, on 
t the contrary, endangers our own liberties and democratic order. We believe 

that the right to travel is a basic liberty written into the Bill of Rights and to 
i deprive any citizen of such right is a denial of due process. Though such a right 

might be suspended in times of great danger to national security, there is no 
justification for such denial at this time. We would welcome, therefore, such 
proposals as positively support the principle of freedom of travel and liberalize 
the existing regulations by extending the term of the passport to 3 years as pro- 
posed in a bill before the Senate Committee on Foreign Relations. 

The Women’s International League for Peace and Freedom has for its main 
purpose the promotion of peace among all peoples and nations. To secure peace 
in freedom, which is our motto, there must be understanding of the problems of 
all nations. .Knowledge of these problems depends in turn upon the greatest 
freedom of movement from one to the other. There must be more and not less 
opportunity for international contacts without reference to political opinions and 
ideological convictions. As our highest court has stated, it is just as important 
for an American citizen to have the right to travel as it is for him to choose the 
food he eats, the clothing he wears, or what he desires to read. To deny one is to 
deny the other. 

By this reasoning, the league strongly opposes the type of legislation proposed 
in a number of bills before this committee. These purport to protect the United 
States from external danger by denying passports to certain persons who are held 
to be agents of the international Communist movement. The league believes 
that there arc more appropriate means for protecting this Nation against com- 
munism and subversion than by subjecting the political beliefs and associations 
of Americans who wish to travel to scrutiny by an administrative agency. 

We submit that it is against the spirit as well as the specific guarantees of the 
Constitution to grant any executive agency the power to act on the determination 
that anyone’s travel abroad is contrary to national security. For this reason 
the league also cannot support FI.R. 5455. Although this bill states “Travel 
i by citizens should be as free of Government restraint as possible consistent with 

r the requirements of national security," it nevertheless includes provisions for 

f _ denial of passports on grounds which leave to the administrative agency tre- 

‘ mendous scope for definition and application. Even though a review of decisions 

I is provided for, this measure could in practice permit serious administrative 

, interference with the freedom of movement for all citizens which the bill endorses. 

; ' Moreover, it contains statements of findings contrary to the emerging policy of 

l , friendship with the Soviet Union. 

In signing the Universal Declaration of Human Rights, the United States 
s pledged itself “to promote respect for these rights." Article 13 of the declaration 

• provided that “Everyone has the right to leave any country, including his own, 

and to return to that country." Since conflicting views have been raised in 
proposals currently before this committee, we earnestly urge that the committee 
not report any bill purporting to give the Department’ of State the right to deny 
passports for political reasons. But we urge you rather to uphold the right of 
: citizens to leave freely and to return to the United States. 
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State .tBNT? op TS£ American Civil Liberties' Union on H.R. 7006, H R. 2468, 

and H.R. 5455 Governing the Authorization and Use of Passports, 
y August 19, 1959 

f; '■ ..The American Civil Liberties Union is a nonpartisan organization of private 

Uitizer s' ’founded 39 years ago to promote and defend the rights guaranteed by 
the Bill of Rights and the Constitution. Among these rights is the freedom to 
travel, both within and without the United States. This freedom, as defined by 
tli? Supreme Court in Kent & Briehl v. Dulles, is one element of that “liberty. ’ 
secured by the fifth amendment, of which no person may be deprived without 
'due process of law. This freedom, we believe, is also an integral element of the 
rights guaranteed by the first amendment, for without it beliefs can be stifled, 
associations thwarted, and the press obstructed; and by the ninth and tenth 
ameniments. 

'• Th s view of the right to travel underlies the following formal statement of the , 

I Union’s position: 

: “An American citizen has the right to travel within this country and also the 

! right to travel to and within any other country with which this country is not at 

war. 

. “He is entitled to a passport identifying him in such foreign travel provided 
i he is under no legal obligation, by reason of criminal or civil process, to remain 

Within the United States. 

“I q, case of refusal or delay in the issuance of a passport, full disclosure of the 
reaschS shall be given with the right to a prompt and full due process hearing 
and iourt review.” 

Our position, based firmly on the belief that freedom of travel is a constitutional 
righ> rejects the assertion that there may be any restrictions placed upon the 
issuance of passports on either a personal or a geographic basis, except in the ease 
of an individual under criminal or civil process (i.e., when he is compelled to 
appear in a court or to comply with its demands), or in the case of a country with 
; 'Whom we are at war. 

[ ' The right to travel is not, of course, absolute. But here, as with other consti- 

> tuti dually protected liberties, the right may lie inhibited only upon a showing that 

the inhibition is justified by the presence of extraordinary circumstances— cir- 
cumstances which clearly and presently threaten the continued life of our Nation. 

We do not believe that such extraordinary circumstances now exist. The curbing 
of t constitutional right is even more grievous when the limitation flows from an 
ind vidual’s political status. Prior to the decision of the Supreme Court in Kent 
& Briehl v. Dulles in June 1958, passports were withheld from individuals not only 
for failing to reply to the questions pertaining to past and present Communist 
Pai tv membership, but even in cases where Communist Party membership was 
not m issue, passports were withheld from individuals because of unpopular be- 
! lief 3 and associations. But we maintain that, absent, a clear and present dar ger, 

a person’s beliefs and associations, no less his intention to speak critically of any 
: .aspect of American life — freedoms which are constitutionally protected at home — 

i cannot be grounds upon which to deny him the necessary documents to travel 

ab'oad. As Justice Stewart well said in Kingsley Pictures Corp. e. Regents (27 
i Law Week 4492, 4493), "* * * the first amendment’s basic guarantee is of free- 

dom to advocate ideas * * * . Its guarantee is not confined to the expression 
of ideas that are conventional or shared by a. majority.” 

With respect to acts abroad which it is believed would threaten the security of 
■ or f Nation, it is our belief that there are ample methods for dealing with this 

problem other than bv refusing to issue a passport to the individual concerned, 
j Lt seems to us that if the Federal law enforcement authorities have sufficient infor- 

’ m ation to warrant the belief that an individual intends to commit abroad a crime 

j ag-aihst the United States, there are two courses open to them. If the plans to 

j commit the crime have been formulated in this country, a properly drawn nidict- 

] K ent for conspiracy would seem to be the correct remedy. On the other hand if 

1 there is not sufficient evidence to warrant such an indictment, it would appear to 

J be beyond the reach of the Government to attempt to interfere with travel of a 

citizen merely because it is suspected that he intends to commit a crime against 

i, the United States abroad. Such a suspicion is necessarily problematical. It 

'i should and could be further substantiated by counterintelligence surveillance. It 

it Is then established that a crime has in fact been committed which violates the 

j. laws of the United States, the evidence should be marshaled to await the return of 

j the individual or, if possible, international extradition proceedings should be 

instituted. 
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I la brief, a criminal prosecution should be instituted if a crime has been com- 

1 mitted in this country. If no crime has been committed, there is no civil liberty 

| principle which prohibits continued surveillance, but there is a civil liberty 

principle which prohibits the abrogation of the constitutional right to travel 
- on, the basis of a surmisal that an individual harbors the intent to commit a crime, 

i' Bare intent will not sustain a prosecution; no more should it sustain the restriction 

j of a basic liberty. 

! A further question we wisli to discuss is the continuing claim made by the 

f Government that discretion in the issuance of passports is intimately associated 

with the conduct of our foreign affairs and that passports may, therefore, be 
; " invalidated for travel to specified geographical areas. In a very real sense it is 

true that passports and foreign relations are closely related, for when Americans 
! travel abroad they are the representatives of our country. As such their activities 

and behavior very likely have as great an impact upon our foreign relations as do 
. official acts and pronouncements. Yet we imagine no one would justify the 

' revocation of a passport — a constitutional right recognized by the Supreme Court 

in Kent & Briehl v. Dulles — because a U.S. citizen conducted himself abroad with 
something less than dignity or maturity. 

But this, of course, is not what the State Department means when it claims that 
passports and foreign relations go hand in hand, Its meaning rather is that 
the execution of foreign policy — e.g., with regard to Communist China — defines 
and may restrict the exercise of constitutional rights otherwise available. 

It is not within the organizational competency of the ACLU to argue for or 
against any purpose of foreign policy. However, we maintain that whatever may 
be such purpose, it must not be implemented by methods which violate a consti- 
tutional freedom. To admit the contrary would be to admit as well that any 
legitimate function of government .may be carried on by any means whatsoever, 
whether or not it violates fundamental liberties. The exercise of the power over 
foreign affairs stands in no favored position in comparison with any other power 
of the Federal Government. Although foreign affairs are a grave matter, par- 
ticularly in today’s world, their constitutional bounds must be observed, as are 
those of the power to tax or the police power. The essence of our form of govern- 
ment is the recognition of the fact that goals must invariably be approached by 
means which are consonant with constitutional guarantees of individual freedom. 

It is for these reasons that the American Civil Liberties Union has been support- 
ing the case of William Worthy, who has been denied a passport because he refused 
to agree not to travel to those countries for which the Department of State has 
refused to validate passports. Our support of that case is based simply on our 
belief that the Government has no right to deny American citizens the right to 
travel by closing specified geographical areas to them. 

Having stated our views generally on the constitutional questions which we 
believe are raised in this area, we would like briefly to comment upon the several 
| bills now before this committee. 

s * . H.R. 7006 —we arc opposed to this bill, because we believe it presents substan- 

tial dangers to civil liberties. The principal danger lies in the vague language of 
i section 2 which refers to “any person * * * [who] knowingly engages In activities 

i. for the purpose of furthering the international Communist movement * * *” 

U.S. v. Baltimore, 215 F 2d. 847 (G.A.D.C. 1954) is an excellent case to demon- 
l » strate the deficiencies of this bill. There the language under scrutiny was an 

i indictment charging that the defendant had testified falsely when he said “that he 

’ had never been a sympathizer or any kind of promoter of communism or Commu- 

nist interests.’’ The court of appeals affirmed the dismissal of this count on the 
ground that it was void for vagueness. It was pointed out that “not only is it a 
basic rule that ‘criminal statutes must have an ascertainable standard of guilt or 
they fall for vagueness,’ but it is equally well established that an indictment must 
charge an offense with such reasonable certainty that the accused can make his 
own defense.” (At p. 849.) 

There are indeed activities which assist the cause of communism, but there 
are also activities of which no one can say with certainty that they arc for the 

E urpose of “furthering the international Communist movement.” Statements of 
elief that do not agree with the official U.S. policy might conceivably be so 
characterized. Statements or acts which do not contravene official policy but 
which . bring discredit upon the United States might also be so characterized. 

In addition, all the legal problems of proving subjective intent are here magnified 
in the absence of customary judicial procedure. And the problems are further 
augmented by shifting to the applicant the burden of disproving that he “know- 
ingly engages in activities for the purpose of furthering the international Com- 
munist movement.” This is a remarkable inversion of duo process which offends 
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tie (fundamental presiilriptlbn of innocence that is an es&tttial — -an' absolute— 
element of our criminal law. If it be claimed that all these objections fall because 
. this is not a criminal statute, we would reply that, its sanctions so far deprive the 
) . OTectei individual of his freedom of movement, that it should properly be so 

j - tjpatedj If the authority to restrict the issuance of passports is to be legislated, 

! full 'die process safeguards must be provided, a point which a host of court deci- 

i slqng li the past decade have made abundantly clear. H.R. 70015 does not provide 

f e'se, Safeguards. In addition to the vague language and the disregard of due 
MSIf'lfiM.ained in this bill, it suffers from the vice of authorizing the use of 
COhftd TTitial information and sources in violation of the sixth amendment. Soc- 
tion’V (b) permits nondisclosure of information “which would have a substantially 
fidvene “effect upon the national security or the conduct of foreign relations.’’ 

As : 'ecently as June 30 last, Mr. Chief Justice Warren had this to say (in dictum.) 

6h &f question of confrontation: 

“Certain principles have remained immutable in our jurisprudence. One of * 

these is that where government action seriously injures an individual, and the 
reaso' lhbleness of the action depends on fact findings, the evidence used to prov e 
the government’s case must be disclosed to the individual so that he has an op- 
portunity to show that it is untrue. While this is important in the case of docu- 
ment try evidence, it is even more important where the evidence consists of the 
testimony of individuals whose memory might be faulty' or who, in fact, might 
be, perjurious or persons motivated by malice, prejudice or jealousy. We have 
fprmilized these protections in the requirement of confrontation and eross- 
exaYfSftitioh. Thev have ancient roots.” Green v. McElroy. 27 Law Week 
4528:453 4. 

Tlis is a statement to which the ACLU enthusiastically subscribes. We com- 
mend if to Mr. John W. Hanes, Jr., Administrator of Security and Consular 
Affair's: Department of State, who appeared before this committee on Aurust 5, 

1959. Discussing provisions for furnishing an applicant with a rdsumc of any con- 
fidential testimony considered by the hearing board, Mr. Hanes said “this would 
mha l giving him everything except the identity of the source. The applicant 
wdu’d then have due notice of the points in issue and would be given adequate 
opportunity to rebut this information,” But the opportunity would not be 
adequate at, all in the absence of knowledge of its source, as Mr. Chief Justice 
Waireii so Well points out above. 

In an area where competing values adduce serious conflicting arguments, we 
iftuft make a judgment one way or another. We have chosen in favor of the 
individual and the historic tradition of confrontation and cross-examination. 

We reason that liberty abridged in the name of security is an insupports, ble 
arionaly in the absence of a clear and present danger to that security. It is 
phinful enough to sacrifice freedom to accommodate the exorcise of the power to 
Ware War effectively (See Ilirabayashi \r,, U.S., 320 U.S. 81 — a decision to which 
the ACLU was opposed) . It is more painful — and infinitely more perilous — to 
sacrifice constitutional rights where the, countervailing value is asserted in the 
absence of a clear and present danger. 

] LIL 2468 and H.R. 5455- -we find H.R. 2468 completely unacceptable. 

Altrwugh it purports to grant statutory authority to the Secretary of State to 
reg ilate reasonably the issuance of passports, it in fact grants him unlimited and 
djtitiary authority to deny passports on the grounds, among others, that he 
aloae keliives to be “prejudicial to the interests of the United States.” The 
Absence of any statutory standard, to limit the discretion of the Secretary, enables 
Kin to arbitrarily prevent the travel of any U.S. citizen abroad for reasons that 
he deems inimical to the goals of the Government’s foreign policy at any given 
time. Manipulation of the constitutional right to travel could be subordinated 
to what is merely a judgment by the executive branch as to what is a, desirable 
rheabs to implement a policy decision. Constitutional rights may not be so 
lightly treated. 

t art from the discretion which this bill grants to the Secretary — about whose 
itutionalitv we have serious doubts — the bill also allows the Secretary of 
St lie’ to refuse to issue a passport “whenever there is reasonable grounds to be- 
lie ve that the applicant * * * is going abroad * * * for the purpose of engaging 
in activities which will further the aims and objectives of any party” which, in 
effect, seeks to aid the Communist movement. The vague and uncertain lan- 
gl IgC iff 1 this section likewise grants to the Secretary almost limitless discretion 
to withhold a passport from any individual who is associated with an unpopular 
Cfffid but which is in no way unlawful. 
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The provisions of H.R. 5455 largely follow those that appear in H.R. 2468. It 
too attempts to protect our Nation’s security by sacrificing large areas of freedom 
to the arbitrary control of the Secretary of State, 
j The power of our Government to prosecute swiftly any individual who has 

s' committed a crime affords ample protection for our Nation’s security without 

{ invading areas of freedom protected by our Constitution. 

f i We would like tp express our wholehearted agreement with the view of Mr. 

Hanes that these bills are far too broad and far too restrictive. Our objections, 
i of cmjrs.e, go beyond that but we are pleased that the administration recognizes 

; the serious imperfection of H.R. 2468 and H.R. 5455. 


Mr. Carnahan. We are honored tp have as our first witness our 
distinguished colleague, the Honorable Emanuel Celler, a Repre- 
sentative from the great State of New York. 

Congressman Celler, we are delighted to have you before the com- 
mittee and you may proceed as you wish. 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 

Mr. Celler. Thank you very much, Mr. Chairman. 

I am indebted to you and the members of your committee for the 
opportunity to appear here this morning and express my views on 
passport legislation. 

Last year about this time I had the privilege of appearing before 
this committee on the .very question which confronts you today: 
Should we have passport legislation and, if so, wbat form should "it 
take? 

Last year I spoke in favor of a bill which I had introduced and 
which took the positive approach to this problem. Rather than re- 
strict the travel of Americans, my position was that we should con- 
cern ourselves with assuring to our people the right to travel. 

As was clearly stated in the case of Kent v. Dulles, October Term, 
Supreme Court, 1957, the right to travel is a constitutional right. 

Events of this past year have, I think, further justified my position. 
At a time when three top Communists of the Soviet Union, Khru- 
shchev, Mikoyan, and Koslov have and will be given a red carpet tour 
i of our country, is it not incongruous to restrict the travel of American 

citizens on the ground that they have leftist organizations? 

How can one with straight face say to a full-blooded Communist 
murderer like Khrushchev that he can come here, whereas a fellow 
* traveler can’t go there? 

At a time when Andrei Tupelov, the leading Russian designer of jet 
aircraft, is shown the assembly line of our Thor intermediate range 
ballistic missile, is it not anomalous to be so obsessed with security 
that we insist on legislation which will allow the Secretary of State 
to deny passports to an Arthur Miller, or even a Paul Robeson— 
whoso views I detest? 

Vice President Nixon was shown a nuclear powerplant because 
Mikoyan and Koslov had seen one of ours, and we have offered 
Krushchev the privilege of seeing our military bases. There may 
not be too much mpre for the Russians to know concerning our 
weapons, conventional or nuclear. 

Although I had profoundly hoped this committee would act favor- 
ably on my “Right to Travel” bill in the 85th Congress, the over- 
whelming vote in the House of Representatives approving the restric- 
tive legislation endorsed by this committee convinced me that it 
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would be unrealistic to expect favorable action on nonrestrictive 
legislation at this time. 

However, I believe there is a middle ground on which the security 
conscious' and the freedom conscious can meet. 

The Hays bill H.R. 8329, contains the formula which, with some 
modifications, I would accept. If what the security conscious are 
concetti ed with are certain activities against the United States abroad, 
then let us write legislation denying passports where there is a reason- 
able anticipation of certain defined activities rather than beliefs, 
associations, or the holding of opinions. 

' Unfortunately, however, most of the proposals before this committee 
would deny an American his right to travel, not because of evidence 
that the applicant was about to commit an act — I emphasize “act” — 
with serious consequences to the national security, but rather on the 
basis of who are his friends, what he said in the past, and what some 
minor' functionary concludes his beliefs were or are. 

Thus a disposition to engage in any activity unfavorable to the 
Unit 3 d States would be sufficient cause for denial. 

I Ihink yesterday the distinguished Senator from Minnesota made 
some r tcry caustic and abrasive remarks about the attitude of our 
Nation at the Geneva Conference on their nuclear tests. They were 
indeed almost horrendous, I am sure, in the opinion of the Secretary 
of State. 

Now, had he not been or were he not a Member of the Senate, in' 
view of what he said I am sure some functionary in the State Depart- 
ment, if that same gentleman made an application for a passport, 
woiild have had his passport denied because that would be deemed 
activ ity unfavorable to the United States and some of the bills before 
you contain just such phraseology. 

However, there may be vital differences among those who were 
being denied passports as to their activities abroad. Some would 
criticize the U.S. policy, or praise Soviet policy, or attend a peace 
conference. Others would transmit secrets, others would in fact do 
nothing disadvantageous to the United States There obviously are 
significant qualitative differences among these activities 

Under our system of constitutional guarantees, some activities may 
be made the subject of criminal law and prohibited. Others clearly 
; may hot. Yet the standards which were followed by the State De- 

partment and are now proposed to be enacted, seem to have com- 
plete ly disregarded this essential factor. 

I believe that a policy consistent with our convictions must predi- 
cate any denial of a passport upon evidence of the particular activity 
1 which the denial is intended to prevent. While the impending ac- 

tivities of an individual cannot be predicted with mathematical cer- 
tainty, it is entirely feasible to establish reasonable grounds on which 
to believe that a person is going abroad to commit a certain act. 

Let us assume that an individual is shown to have had access to 
important classified material, that he had during recent years been 
active in the Communist Party; that he has recently been in contact 
with Red agents in this country; that he has booked passage for 
Europe — -proof beyond reasonable doubt adequate for criminal con- 
viction? _ . 

No. But reasonable grounds to believe that he is going abroad to 
transmit secrets, yes. 
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j Still it is argued that our national security would be jeopardized in 

: those cases which are difficult to prove. I submit that the danger 

j to our national security which would result from travel of most fellow 

| travelers and even most Communists has been vastly exaggerated. 

|i It, certainly has no relevancy to those who have been unjustifiably 

denied passports under the broad and unreliable factfinding pro- 
■< cedures which have characterized the passport program. 

!J - The professional and really effective spies like Colonel Abel ob- 

viously do not have to rely upon Miss Frances Knight’s good graces 
j to enter or leave the United States. A nation which in the estimation 

I of Adm. Arleigh Burke already has ballistic missile firing submarines ; 

whereas this Nation is working on its first one, certainly has pretty 
much controlled the nuclear situation ; a nation that can launch sput- 
nik and a lunik is capable indeed of providing false papers to its agents. 

Further, it is patently ridiculous to believe that vital secrets thus 
obtained can be retained within the borders of the United States even 
by denying passports to everyone who wears or has worn a red car- 
nation. 

Iron Curtain diplomats come and go freely. Diplomatic pouches 
are sent back and forth from Washington to Moscow without inter- 
ference or search. Americans — -and this is well to recall — who are 
denied passports may still travel to a number of countries in the 
Western Hemisphere without passports and there readily meet Red 
couriers or officials or spies of the Red government. 

What then do we accomplish by restrictive legislation of the kind 
that is generally being proposed? In the main we deny exit to people 
who because of current attitudes or past associations may provide 
favorable propaganda abroad for the Soviet Union. Again, I say this 
is patently unrealistic. Communist sympathizers need not leave the 
United States to accomplish a propaganda purpose. Tape recordings 
and films made here and transported abroad; statements made here 
I which are reported abroad; releases to the foreign Communist press 

arc all available and effective means of communication. 

How much greater is the propaganda value when there is appended 
» a brief editorial comment that the writer has been confined within 

the United States because of his disagreement with the official atti- 
tude of the U.S. Government? For then wo have an indictment of 
the United States, not by the misrepresentations of some fellow trav- 
eler, but more damningly by the repressive action of the U.S. Govern- 
ment itself. 

Considered in the context of our commitment, our commitment to 
a program of free travel as announced by the President, and our 
condemnation of the Russians for prohibiting travel by those who 
disagree with the Marxist line, the effect on our international stature 
of restrictions of this kind can only be injurious. Our “security 
slip” is showing. 

A graphic illustration of what I am talking about is the Paul Robeson 
case. As long as he could not get a passport, Robeson’s restrictions 
made good propaganda. Since he has gotten his passport, the Reds 
have lost an effective argument which appealed to millions around the 
world. Robeson has been abroad since last summer. During that 
time he made a concert appearance in Moscow, in which he exhibited 
warm friendship for the Soviet Union and called upon the Russian 
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people to fight for freedom. What freedom, or whose, he did not 
specify. 

Has the strcpgth of this Nation so deteriorated that we feel threat- 
ened. by a performance of this sort? 

4x Qther example of how foolish wc have made ourselves appear to 
jb.c rest oi the world, and for no. good reason, is the Arthur Miller 
case. .! In 1954, this Pplitzer Prize winner, author of “Death of a 
Salesman,” was not allowed to go to Brussels to see a performance 
.of lijs own play, “The Crucible.” Finally, in June 1955, the U.S. 

Coiut, of Appeals for the District of Columbia upset the State De- 
partment's denial of a passport because it was based on insufficient 
reasons. Mr. Miller .subsequently went to Europe, and the founda- 
tions of tjre |iepubli(; have not crumbled. Actions like this have 
brought us uncomfortably close to what the free world found so out- 
rageous in the Russian treatment of Boris Pasternak. 

X clo not say that the. right to travel is absolute, that no limitations 
can justified. Clearly, in time of war, the President should and 
% must be free to issue almost any travel regulation he considers neces- 

sary. . But what about periods when the President or Congress has 
.determined that, although we are not at war, the Nation is neverthe- 
less beset by great dangers — a period of national emergency? 

If this committee deems that legislation is necessary, then I think 
that fbe interests of national security and individual freedom can be 
best accommodated by legislation which would permit the denial of 
a passport in periods of national emergency when the Secretary of 
State Rnds reasonable grounds to believe that the applicant will com- 
mit either of the following acts. 

1 I have emphasized “acts” in contradistinction to “beliefs.” 

1. Transmit secrets affecting the national security. 

~ 2 . Incite attacks by force upon the United States or attempt to 
over .^row its. Government by force and violence. 

; Tliesfi Acts, aye. punishable as crimes if committed within the juris- 
dictim of the tJniied States, I, t would seem that society should have 
the right to protect itself from acts against it abroad, if it has the right 
to piotect itself from the same acts committed within its jurisdiction. , 

I yould therefore support legislation authorizing these acts its 
grounds for denial of passport, provided the proper procedural safe- 

f uards are incorporated in the Legislation. As I said a moment ago, I 
elieve the bill offered by the distinguished member from Ohio, 

Mr. Hays, comes closer to accomplishing this than any of the other 
bills before this committee. However, even it does not provide for 
confi 'pp tation and cross-examination. 

Beciauso of, the significance of the right at stake, a passport should 
not b.e denied without a full trial-type adninistrative hearing. The 
appl cant should be given prompt notice of any tentative denial of his 
appl cation, the notice should inform him of the reasons for denial in 
Sufficient dct a d that he can explain or refute them. He must have a 
hear pg before an impartial tribunal with the right to appear and to be 
represented by counsel. The Government should be required to 
present its evidence on the record and to confront the applicant with 
the ’vitnesses against him. 

The administrative board should be required to make a reasonable 
decision on the record and subject to judicial review. 

While the State Department is willing to provide all the other 
elements of a trial-type hearing, it insists that considerations of 
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national security often preclude it from (1) explaining the reasons for 
denial in detail; (2) disclosing certain evidence to the applicant; and 
i (3) confronting the applicant with the witnesses against him. 

f To do so, argues the Department, would be to reveal vital informa- 

tion about our counterintelligence and espionage systems which 
would inevitably destroy our sources of information. That there is 
; sortie merit in this argument cannot be denied. However, balanced 

, against it are the risks of unjustifiably depriving a citizen of his 

I constitutional right to travel. And I repeat, the Supreme Court in 

l Kent y. Pvlles acknowledged that the right to travel was a constitu- 

\ tional right, and significantly the Solicitor General in that case 

| * admitted that that was the case — the Solicitor General, who repre- 

\ sen.ted the United States in that appeal. 

As any trial lawyer will toll you, the disclosure of evidence and the 
i opportunity to cross-examine witnesses are indispensable to arriving 

at the truth. Informers make mistakes ip. identification, They are 
sometimes maliciously motivated. Investigators have been known 
to be slipshod in their methods and conclusions. Lies, half-truths, 
unjustifiable conclusions, which would go unchallenged in secret 
L' proceedings, usually break down under the test of effective questioning. 

And, furthermore, we have a traditional abhorrence of faceless 
accusers. ’ 

Tor these reasons, the courts have held that in criminal cases the 
Government must reveal its evidence and confront a defendant with 
, the witnesses against him, or it must let him go free. While the 

deprivation of liberty consequent upon a criminal prosecution may 
be more erroneous, still the deprivation of a particular individual’s 
n right to travel may result in serious hardships and indignities. It is 

a right of sufficient importance so that the risk of its unjust depriva- 
» tion is far more serious to our way of life than the risk that an occa- 

sional enemy may receive official approval to leave the United States. 

Up to now I have been discussing restraints upon individuals, 
j; There is, however, another facet to the problem, the question of 

geographical or area restrictions affecting all American travelers. 

1 , Unlike the issue of individual restraints, the question of the extent 

of the Secretary’s power to impose area restrictions has not been ruled 
on by the Supreme Court, although this issue was involved in current 
litigation. It would appear, however, that since the Executive has 
; , exclusive power in the field of international relations, the Secretary 

would have broad discretion in applying area restrictions as an instru- 
ment of foreign policy. 

. This is not to say that what the Secretary can do he has done well 
or will do wisely. During the past few years, the State Department 
has seemingly forgotten that in addition to foreign policy, other vital 
interests are affected when Americans are barred from foreign lands. 

Among them is the need to know what is going on. Curiosity is not 
the only thing at stake, although the value of that disappearing virtue 
is too frequently underestimated. What is ultimately at stake is the 
vitality of the democratic process in reacting to the issues that con- 
front it. Intelligent decisions by the electorate require facts, not 
solely as presented in official statements, but as observed by indi- 
viduals ,and by trained reporters. The public itches for information 
concerning places and countries whose rulers may be friendly or 
unfriendly, and that itch must be satisfied. 

■ ' I 

j 
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ij I do not say there can be no reason for the imposition of some 

.restrictions. Situations have and will arise where the presence of 
large numbers of American nationals may substantially increase the 
: y ■ ■ likelihood of our involvement in hostilities. In that case a convinc- 
ing argument can be made for putting the area off limits. But how 
then c p we justify the prohibitions on travel which the State Depart- 
ment imposed on Egypt, Israel, Jordan, and Syria in 1956, 2 days 
after njl parties to the hostilities had formally agreed to a cease-fire? 

A prohibition which continued until April 1, 1957, a period during 
which no other country found that the safety of its nationals required 
such 8 restriction, and I include Great Britain and France, two of the 
j bellig c-rents. 

Were the decision mine, I would ha ve imposed area restrictions only 
where the presence of American nationals is likely to result either in 
abuses: to them, which would severely embarrass American prestige, 
or where the presence of our nationals is likely to bring us into armed 
conflict. 

The suggestion of the Association of the Bar of the City of New 
York that the Secretary of State accompany the imposition of area 
restrictions with a full statement setting forth the reasons therefor is 
a desirable advance. The prospect of exposure to critics, whose 
names do not appear on the routing slips in Foggy Bottom, may pro- 
duce a less mechanistic application of standards which of necessity 
leaves much to the judgment of the Secretary of State. 

It is only with sadness that I find that the idea of complete freedom 
of travel cannot now' be realized. But just as we must recognize that 
reality, we must also recognize that we have during the past decade 
gone f oo far in abridging that right. 

The Supreme Court’s decision in the Rockwell Kent case has had 
the effect of generating a widespread reevaluation of our past policies. 

The challenge and the opportunity for a statesmanlike solution lies 
with the 86th Congress, and in the initial stages lie with you distin- 
guished gentlemen. 

Mr. Carnahan, Congressman Celler, we sincerely appreciate your 
giving us your time. I am sure that your wide experience will aid us 
In any legislation that we may' attempt on this vital issue. 

You did have a bill, H.R. 13652, which you introduced in the last 
session of Congress? 

Mr. Celler. I didn’t introduce it this time. 

Mr. Carnahan. It still represents your thinking of what legislation 
ought to include? 

Mr, Celler. Not quite. As I indicated in the inception, 1 am 
realistic enough to know that the House passed overwhelmingly Mr. 

{ Selden’s bill, and I am sufficiently schooled in congressional politics 

to know that sometimes you must bend rather than break. I don’t 
think we could get as much as my bill, and I therefore am willing to 
yield ind to compromise. 

Mr Selden. Will the gentleman yield there? 

Mr Carnahan. Do you care, Congressman, if the members have, 
a cha ice to question you briefly? 

Mr Celler. No, not at all. 

Mr Selden. Let me welcome the distinguished chairman of the. 

Judic ary Committee also, and say T to him that the bill I introduced 
this year is identical to the one we passed, after consultation with you 
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| last vear, Mr.' Celler. It does have in it the words “on the record,” 

which you felt were very necessary before any bill should be passed, 

! and I hope that you will give this measure careful consideration in the 

j event it is reported again by this committee. 

Mr. Celler. I will give it most careful consideration, but this is a 
new inning and we have to take a fresh look at the problem. I don’t 
think I could go as far as your bill, but I think I might go as far as the 
Hays bill. I like the Hays bill much better. 

Mr, Carnahan. Congressman Celler, I have one question : Do you 
feel legislation dealing with this subject is imperative at this time? 

Mr, Celler. I think so. I think there should be some legislation. 

; _ This matter of issuance of passports is fraught with so many uncer- 

i * tainties, with so much misrepresentations, that it would be well for 

J us to assume our real responsibility to do something about it. 

. Do you mean this session? 

• Mr. Carnahan. Do you think that action should be taken as soon 
as possible? 

I Mr. Celler. I think so. 

Mr. Carnahan. That passport legislation is an important matter 
that should be dealt with? 

Mr. Celler. It must be settled in the public mind, at least. 

: Mr. Carnahan. Dr. Judd. 

Mr. Judd. Thank you, Mr. Celler. I don’t know how you get the 
time, with all your other activities, to compose these statements that 
are almost classical in their expressiveness. If you had been an end 
man oi‘ interlocutor in a show you could have kept them entertained ■ 
with the dialogue— not by slapstick, but by skill and brilliance, 
t. Mr. Celler. I can say that you surely know how to handle your- 

self, and you are certainly skillful in the use of words, yourself. You 
do mighty well. 

j. Mr. Judd. I get the impression from your statement that you feel 

| that the Supreme Court decision knocking down the practice of the 

State Department in withholding passports, where it had reasons 
which satisfied it that there was real danger in allowing the individual 
to go abroad, didn’t give the Communists any particular gain, because 
; they can send so many of their Communists who are aliens in and out 

that the bans on certain American Communists traveling didn’t 
handicap them greatly. 

Now, if that is the case, and if it isn’t really important to the Com- 
; ’ munis fcs to have their present freedom in this field, why would the 

Daily Worker have called that Supreme Court decision the greatest 
victory they had achieved — -or some other words like that — their 
greatest victory in many, many years? 

Mr. Celler. I can’t account for what the Daily Worker may think 
about this, much less write about this. In their own strange and mys- 
terious, occult, and bizarre way, they will take advantage of every- 
thing they can, or exaggerate matters, misrepresent matters, deal with 
it in the most Machiavellian fashion— I can’t follow them, and I 
wouldn’t believe anybody connected with the Daily Worker, if they 
put their hands on stacks of Bibles. I wouldn’t want to quote them, 
nor would I want to use them for a propositon or against a proposition. 

Mr. Judd. They exulted repeatedly over the decision, and immedi- 
ately hundreds, literally, of such persons who hadn’t even applied for 
passports previously— apparently due to knowledge of guilt or afraid 
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the. F' 31 .m^htlbave something on them — came out of the cracxs and 
began to apply for passports, and hundreds have been given passports. 

Why wouldn't they have tried to go abroad before? 

Mr ,Celper, I think the avalanche of applications — I don’t know 
: that it, was an ayalanche'because I didn’t check on the number, but 

thV applications probaMy rose after the BocJcwell-Kent v. Dulles deci- 
sion. It is interesting to reread that decision where the Court said 
that tije key to the problem, as we shall see, is in the manner in which 
the sidretapy’s discretion was exercised, not in the bare fact that he 
had discretion. 

' The right to travel is part of the liberty of which the citizen cannot be deprived, 
without aue process of law and the fifth amendment. So much is conceded by ■ 

the So icitor General. In Anglo-Saxon law that right was emerging at least as. 
early as the Magna Carta. [It] shows how deeply engaged in our history this 
i freedom of movement is. 

J ' i As a matter of fact, if there wasn’t that freedom of movement, I 
j doubt whether our own colonies would have been settled by the 

j Cathclics and the Puritans and the Quakers, who insisted upon free! 

ffiOVfiifieht. Efforts were made in England all during that period to 
stop them, but they asserted their right to travel, the right to leave a, 
count. - y. And we profited by that, way back in those early days. 

Bui, to continue the decision: 

Free fonx of movement, across frontiers in either direction, and. inside frontiers 
as Well, was a part of our heritage. Travel abroad, like travel within a country, 
rtiB/y b i'necessary for livelihood. It may be as close to the heart of the individual 
as the choice of what he eats, or wears, or reads. Freedom of movement is basic! 
in our scheme of values. 

Those are rather hold words of the Supreme Court, and would 
overrde the theory that has been announced so frequently and 
embodied in some of these bills before you, that a mans beliefs, 
affiliations, and his opinions would be sufficient to bar him. 

I iqake the distinction that speech opinions, and associations, 
should not bar a man from traveling except where, as Justice Holmes 
said “There is a clear and present danger” to our security. 

Mr. Judd. The language of the Selden bill doesn’t deal with views 
and opinion. It says 

A person who is a member or former member of or affiliated with the Communist 
Party, or who knowingly engages or has engaged since 1948 in activities intended 
to furl her the international Communist movement. 

Mr.'CELLER Let’s take that a moment. You say a "member” or 
even t “former member.” Now, how long back? Suppose a man was 
a 'fil'd fiber of the Communist Party way back in 1930. He has re- 
formed. He has done everything, all and sundry, to indicate that he 
is now a good citizen, he has disavowed all Communist connections. 

Now, there is no cutoff date here. It goes back indefinitely. What 

is me gilt by “affiliation”? Let’s toy around with “affiliation” 

: Mi J Selden. Will the gentleman yield? 

Mi.Celler. Go ahead. . .. 

Mr, Selden. I was just going to say it goes further. It is limited— 

as to whom it is determined' that his or her activities or presence abroad would 
under jhe findings made in section 5, be harmful to the security of the United 
States.' 'j’ 

Thqrijpre, a former Communist would not necessarily fall into that, 
category. 
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1 Hi.' Deeper. read y ou r Ml somewhat differently. It seems to 

me that the as to whom” qualification applies only to the second 
category those who have engaged in certain activities since 1948 
JNow about, the word “affiliate”. Does that mean that if I seli 
hewSpf-mt to the Daily Worker, I am affiliated with the Daily Worker? 

^ < J, on i t Ibink anybody would determine on the basis of 
that affiliation that your activities or presence abroad would be 
harmful to the security of the United States. Without such a deter- 
| munition the person could go. A person who was formerly affiliated 

; with or a member of, or who even served it, and became disillusioned 

apd turned against it, his presence abroad may be very helpful to the 
t * United States and not harmful , Therefore, he would have no difficultv 

? in getting a passport. J 

. ■ r ; , Celler. What about the word in Mr. Selden’s — the dis- 
tinguished gentleman’s— bill, “intended”? 

Mr. Selden. Someone might aid the Communist cause but with 
s no intention of doing so. 

Mr. Celler. That gives the Secretary of State a very, verv broad 
discretion. 

M r - Seldex. But subject to judicial review, on the record 
_ Mr. Cellee. On the record, but you don’t go into the details or 
the type ot due process. 

Mr. Seluen. The words “on the record” were approved bv the 
gentleman from New York [Mr. Celler], ' y 

Mr. Cellee. I remember that. 

_ Mr. Judd. “Judicial review on the record” is much broader than 
the language m the Bentley bill, which spells it out in detail, and in 
spelling it out may have omitted something. “Judicial review on the 
record is the whole works. Anything that the fellow’s lawyer can 
think up, and they have good lawyers, is eligible for use under judicial 
review on the record. 

Mr ' Carnahan. Is it the wish of the committee to proceed under 
the 5-mmute rule? 

Mr. Jupd. That is probably the better thing to do. 

Mr Carnahan. The time of the gentleman from Minnesota has 
* expired. 

If you care to continue your reply, Mr. Celler, you may do so. 

Mr. U elder. With regard to judicial process, I don’t know' whether 
, thls the Secretary of State, as I used the term before uses 

faceless accusers or not. I don’t know what he could do here ’ 

Mr. Judd. The judge would say “I have to have the record.” 
rY • J U ell er. 1 am opposed to faceless accusers. His record may 
not indicate the names of those who are testifying against the appli- 
cant. I thmk there is danger there. In Mr. Hay’s bill at least there 
is some protection to the applicant. I think the Hays bill goes 
further toward safeguarding our security and at the same time safe- 
guarding the individual’s liberty, than do the others. And I fear, 

Brother oelden, that your bill may not come within the permissible 
limits of due process. 

Mr. Carnahan. Mr. Fasceil. 

Mr. Cellee. Before you came in, brother Judd, I said it seemed 
father anomalous that we would allow Khrushchev here, the blood- 
thirsty leader of the Communist Party, and allow him to see our mis- 
sile bases We have allowed Koslov to see a good deal of our nuclear 
secrets. We allowed Mikoyan to visit a good deal of our installations 
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Now here we have these top notch Communists who have been or 
will oe received most hospitably— they are Communists, God knows; 
if there ever were Communists, they are — and yet we don t allow any 
fellow travelers, or near fellow travelers, whose activities might tend 
toward” the furthering of an international Communist movement, to 

go ir to Russia. . 

, I chink our security slip is showing a little bit there. 

Mr, JpDD. I can’t disagree with you on the Khrushchev business 
and if I may impose upon the chairman - 
Mr.. Carnahan. Mr. Fascell has the time. 

Mr. Fascell. Go ahead. 

Mr Judd. Thank you. Mr. Celler, you are chairman of the 
Judiciary Committee. There is something on which I wish you 
wou'd enlighten me. I took an oath down in the Chamber , and so di.a 
you to “uphold and defend the Constitution of the United States 
against all enemies, foreign and domestic.” Now we haven t de- 
clared this man Khrushchev an enemy, but we don t need it. hie 
has declared himself an enemy of our Constitution. 

Hi says all our grandchildren will live under communism, I hat 
can’t come about without first destroying the Constitution of the 
Unil ed States. To receive him as almost a friend seems to me to aid 
and abet a declared enemy of the Constitution of the United states, 
an enemy against which I took an oath to uphold and del end the 
Constitution of the United States. I am very unhappy about this. 
Mr. Celler. I am very unhappy, too. . ., , , T 

Mr Judd. I haven't the responsibility for Khrushchev s visit but f 
do 1 ave responsibility for legislation regarding such enemies. 

Mr. Fascell. This has been a very lucid discussion, and it also 
presents some very challenging thoughts, which is always healthy. 
But as I understand it, you are resigned to the fact, whether you like 
it oi not, that the right to travel is a constitutional right and is subject 
to restriction by the Government. Is that correct. 

Mr. Celler. There is a right to travel and it is a constitutional 

^Sometimes the right to travel clashes with the dutv of the Executive 
to protect our security. When those two rights clash we must try 

to accommodate them. ,, • m 

Mr. Fascell. Therefore, you see reasonable restrictions on the right 

to travel in time of war? 

Mr. Celler. Yes. , . . , 

Mr. Fascell. And during an emergency, declaration ot an 

emergency? 

Mr. Celler. Yes. 

Mr. Fascell. And during time of peace? 

Mr Celler. Some restrictions, yes. I would set them loith 
somewhat as Mr. Hays sets them forth except that in peace 1. would 
not apply the standards in section 103(a) unless there was a declaied 
national emergency and even then only A and L . 

Mr. Fascell. Now, one of your concerns, and a legitimate area of 
concern is the question of proper and adequate administrative pro- 
ced ure, as distinguished from judicial review ; is that correct . 

Mr. Celler. Yes. The Administrative Procedure Act came out 
of the Judiciary Committee and we spent years of study on that. 

Mr. Fascell. The gentleman has anticipated my next question. 


\ 
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Mr. Ojelljsr. Excuse me. 

I wonlH A S L - tf u at is ? ri - h .S That is very good. Because 
1 would make this observation without attaching any particular 

emphasis or motive to it. I would much rather see the gentlemans 
SS attack administrative procedure under the Administrative 
rioceduie Act, which certainly, after 13 years of operation needs a 
wholesale review. Then he can put in it whatever the gentleman’s 
3 committee thinks is necessary in the way of adequate safeguards and 

piocedures, rather than have us, the Congress, piecemeal, by legis- 
lative process, whenever we run into an administrative procedure 
probiem seek to write m each separate bill the administrative pro- 
; . cedures by which that particular legislation shall be operable P 

13 absolutely fantastic. It will only compound the 
existing problem. So I would much rather say nothing about ad- 
ministrative procedure m this legislation, and deal only wfth the basic 

£?ieTo e n themcord n “ t0 whether or not you shal) have judificial 

Mr. Celler. If I remember correctly, a number of your bills exempt 
all operations regarding passports from the Administrative Procedure 

I? that right, Mr. Bentley? 

Mr. Bentley. That is right. 

,.rr A m,; CEL u KU v;- The 1 A dmmistrative Procedure Act has been chipped 
he e and chipped off there by special interests, and it is going to 
be a herculean task to refashion that act. It may take a long time 
Meanwhile we will have inordinate delays before we can have some- 

cerned WinCil 1S ° f immediate necessit y, as far as passports are con- 

k M 1 '- Fascell. Will the gentleman agree with me that if you don’t 
mite into tins act here, or any act dealing with this legislation that 

Oourfer A P Pr0Cet 7; C Whi0h is USed would be sub PCt to present 
Court mterpi etation, and they require constitutionality of the act de- 

terminations within the four corners of the statute, and whether or not 

t yiv 0 n dUreS W w h u a l e bee . n P? ovided have been properly followed? 

I i 1 i. Celler. Wouldn t we in that case, if wo touch upon passports 

f * be poaching on your preserves here? 11 ’ 

| Mr. Fascell. Administrative procedure is administrative procedure 

in™de - 1 V'°T’ but ;, VV ' e alway ® like to see t0 ^ that we do not 

that th P ecmcts of an °tber committee. I am very careful about 

Mr. Fascell. I appreciate the gentleman’s concern, and I would 
say t u . 3 ; th at 1 offer myself now as a volunteer to assist you and 
oui committee m the herculean task of revising the Administrative 
locedures Act, and if the gentleman would assure me that he would 

T t a b?nk e wf f m m0 f °T m0ming and dra g these agencies down here, 

I trunk we could get a few more volunteers. 

that sugges tkm Y ° U lm ° W Wb&t y ° Ual ' C in for w hen you make 

Mr. Fascell. Mr. Chairman, I have one other question, and that 
is the question of thought policing. I am opposed to tliought policing 
and I am opposed to settmg up any kind of thought police anywhere 
as far as our country is concerned, and I also concur with the gentle- 
man that we have to have an affirmative and a firm belief in the 

44763—59 10 
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f , pof itive aspect of our democratic system of Government. We should 

tHyiI T>p fpRirful of it if wc believe in it. . 1 

% Nevertheless, I do recognize the fact that there »ctionsr-* 
i we won’t define that for the moment— which are detrimental to our 

bes t interests' aiid our national security, and the gentleman agiee 

^The^we 1 get°down to the question of what is an overt act, and I 
Um as ]j a hypothetical question. You may comment on it if yo 
It:- ‘ aS r s a a speech made by an individual to one or more people , m 
wtich the individual making the speech states affirmatively without 
reU-vatlon or equivocation that he believes m the overthrow of the 
V.S. Government by the force of arms and asks all those who bd^eve 
Bfeq him to state likewise-now, you will notice I said state like 
i Wile”— an overt act detrimental to the interests of the U.S. Gov.r 

mi yf_ n FT T FTt T am just giving a sort of horseback opinion, since 
th^s a very'diffi<mlt queftion to answer. If the statement stood 
alone I don’t think that it would be an overt act. It depends upon 
feitS If he wees haranguing a crowd of lumpy ^workers who 
LL armed with guns and he urged them to march on the Capitol 
wS tappened tobe a block away, I would say that wae an over ack 
W A classical illustration, of course is what Holmes gave ™ “ lmg 

“lire” m a crowded theater when there was no fire. That is not ir e 
d(Im of speech. That is an overt act, doing that. That develops a 
clSr anc? present danger. Now, that is the test, and it is of course 
always difficult to apply a test involving basic values to a factual 

Si Mr ti0 FASCBLL. I agree with the gentleman. It calls for great dis- 
ci iSsioil discretion. a°nd understanding. I would not presume that I 
hive greater discretion or judgment than the gentleman has, nor 

Vhat^s 11 affair y statoment. It is rather ambivalent, 

^tf'cluNAHAN. The time of the gentleman has expired. If you 
cire to cominent further, you may do so. Otherwise, I will call on 

^ Bentley. Mr. Celler, we are glad to see you here and ve all 
have great respect for your judgment and wisdom «r these and many 
other indicial and legal matters. I am sorry we didn ,•£ 

benefit of, having copies of your statement, because it is a little diffi- 

° l -|lr° C eller. I want to apologize. I dashed it off quickly yesterday 
f nd was on the floor and didn’t have a chance. 

’ 'Mr IWntley I will enjoy reading it m the record. ■ 

T h ave noted for the first time that you claim coauthorship 
for Ih? wLds^Whe record” in H.R ; 55 and companion bills, I wonder 
jf you would mind telling the committee, Mr Celler—— 

Mr. Celler. I don’t claim authorship, but I agreed that it vould 

^'^Mr "BE^Tm^since you are familiar with the expression would 
' you tell the committee just what you construe on the lecord to 

5# Mr %S^tuld mean that the Secretary of State could make 
a SSn^whatever he wants to show. Whatever he didn t 
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Want to show, he could leave out. I take it if there was some infor- 
IMtion received from a foreign government he would deem it in the 
best interests of the Nation not to disclose what that information was, 
and there would be probably some generalized statement in the record 
based upon what was disclosed to the Secretary of State by repre- 
sentatives of the foreign government. That is one illustration. 

Or he might receive some information from certain individuals 
. ati’d he may dee fit not to name those individuals, and the record 

■ * would not disclose the names of those individuals. And. then, of 

j course, there could be no confrontation. 

Mr. Bentley. Mr. Celler, this, of course, refers to judicial review 
oil the record in the district courts. Now, according to vour interpre- 
tation, sir, who would have the determination as to whether or not 
this information be spread upon the record? Would you leave it to 
the discretion of the Secretary of State or the reviewing judge, or 
whom? 

Mr. Celler. What the record contains would under H.Tt. 55 be 
within the discretion of the Secretary of State. It wouldn’t be in 
the discretion of the judge. He would have to review what the 
Secretary of State gives him although I suppose the judge could find 
the record inadequate to sustain denial. 

Mr. Bentley. You don’t believe that the Secretary of State, as 
Some have suggested, should furnish all of the testimony, to the judicial 
reviewing body and then let the judge decide for himself as to what 
i should and should not be made open evidence? 

Mr. Celler. I think that is what the Hays bill intends. 

I like that much better but it still does not afford adequate protec- 
tion to the individual. 

Mr. Selden. Will the gentleman yield there? 
j Mr. Bentley. Surely. 

| Mr. Selden. But the decision would be based on the record. 

Mr. Celler. Yes; but the Hays bill lays down certain prescribed 
rules of conduct for the Secretary of State which he must follow in 
the making of the record. In addition the judge is shown whatever 
is not disclosed. But as it is now, and with your bill, the Secretary 
could make the record as he sees fit. 

Mr. Selden. Under your interpretation of it, the record goes before 
the court, the open record, and the decision is made on that basis. If 
there is not enough information, then the passport can be granted 
under that procedure. 

Mr. Celler. Yes, that is right, but it may be a very erroneous 
record. The court would have to accept what the record contains, 
i What may appear credible or reasonable on the cold record might be 

easily refuted by an applicant on confrontation or cross-examination. 

Mr. Selden. But it could issue the passport on that basis. 

Mr. Celler. It might. The court might say the record is insuffi- 
cient but it might also accept the record as sufficient when crucial 
facts are in error. 

Mr. Bentley. I wondered, Mr. Chairman, if I could ask the witness 
to comment on this: Mr. Celler, in my bill, which was originally intro- 
duced as 7006, and has now been reintroduced as H.R. 8707, there is 
included an amendment which has been inserted with the concurrence 
and at the suggestion of the executive branch, regarding the resume of 
evidence that is to be furnished the court, and the amendment which 
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is. Q/j the top of page 8 of 8707 says if the court is dissatisfied with the 
r&i pid of evidence which is presented to it by the executive branch, 
tha « the court may, in its discretion, inspect, in camera, all evidence 
upon which the resume of evidence has been based. 

Air. Celler. Thai. is,, like the, Hays provision. That is a decided 
improvement but as I said before, it still leaves some due process 
doutjts in my mind. 

t,.,jMy. Bentley. I just wanted to point out that was inserted at the 
suggestion of the State Department. 

Mr. Celler. That is a very decided improvement. 

-Mr. Bentley. Thank you. 

Mr. Selden. The same suggestion, I might add, has been made 
by he State Department to H.It. 55. 

Mr. Celler. Do you approve of that? 

Mr. Selden. I would not oppose such an amendment but I believe 
it to be more restrictive than “on the record.” 

. ;Mr. Judd. I agree with you. 

; Mr. Carnahan. Mr. O’Hara. 

, O’Hara. I was unavoidably detained. 

Mr. Caller. Will you pardon me, a moment? Let, me again point 
out the infirmity of even this procedure. The resume submitted to 
the judge leaves it to the judge to protect the interests of the indi- 
vidual. The individual wouldn’t necessarily know who the accusers 
are and he wouldn’t know whether the people are telling lies or mis- 
repiesenting or telling half-truths. He couldn’t explain because he 
cou’dn’t know. The judge could not disclose the resume to the 
applicant, and a great injustice could be done. 

I just wanted to point that out but this still is a great advance. 

Hoi /ever, the only way that the individual can fully protect his interest 
is through confrontation and cross-examination. 

Mr. selden. It is my feeling that that language would be more 
rest 'ictive than “on the record” because the words “on the record” 
would have the effect of compelling the State Department to disclose 
sufficient information, or granting the passport. 

Mr. Celler. Are you willing to state that, that the State Depart- 
ment must disclose all the information? * 

Mr. Selden. They would have the choice. 

Mr. Celler. You are not willing to state that, are you? 

Mr. Selden. If they didn’t disclose enough information they would 
hav i to give him the passport. 

Mr* Celler. That isn’t a choice, that is only an extremity 

Mir. Judd. I think it is a complete choice. The State Department 
tries, to prevent a passport. On review, it discloses as much as it can. 

If t rat evidence is enough for the judge, he withholds the passport. 

If in is not enough, he orders the passport granted. You can’t re- 
quire the State Department or any other person to reveal everything. 

If the Secretary is willing to lose a decision rather than have the judge 
review everything, then he loses his decision. 

II is judged on the record submitted; that is all. 

Mp Celler. That is not enough. The individual should be given 

the opportunity to challenge the evidence against him and if the State 
Department doesn’t want to reveal the evidence, it should grant the 
passport. 

Mr. Carnahan. Mr. O’Hara 
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1 ? Haka. I very much regret I was detained this morning. I 

looked forward to Chairman Cellcr’s testimony, and I shall read it in 
i * , ’ ie record with interest. Do I understand the chairman endorses any 

one of these bills? 

^Mr. QnLLEE. I am inclined to endorse the Hays bill with a number 
modifications. I think the standards in section 103(a)(3) of that 
bill should bo limited to periods of national emergency. As to pro- 
cedures, I think there should bo a trial-type hearing rather than rely- 
ing on the judge alone. J 

Mr. O’Hara. Does the gentleman believe that legislation in this 
held is necessary now? 

Mr. C eller. As I indicated before, there is so much confusion con- 
cerning the issuance of passports, that the people of the Nation want 
the matter resolved, and I think this Congress might be deemed 
derelict unless it did resolve it. 

Mi. O Hara. I have a very strong feeling on this, stemming from 
an experience I had a few years ago. One of our most distinguished 
scientists, a man whose loyalty to this Nation has never been ques- 
tioned, was in Europe and ho had lunch several times, I think, with 
scientists, and some of them probably were Communists, just as the 
Vice President met Communists when he went to Poland and to Russia. 

And the State Department was not going to issue a passport the follow- 
mg year. We had to wait 2 or 3 months before wo got a passport for 
this great scientist. Merely because going over there as a scientist 

, and having mot— -as the Vice President met in Russia and Poland 

somo scientists who were Communists, our State Department arbi- 
trarily said he had forfeited his right to have a passport. 

1 would be very reluctant to endorse any legislation that would 
j give the Secretary of State the right to deny a passport to any Ameri- 

' can P n evidence that he didn’t disclose. I think that is placing too 

much power in the hands of the individual, 
j . Now, did I understand the chairman to say that there was some 

information the State Department could not make public or could 
n °t mform the applicant for the passport about? 

Mr. Celleb. My opinion is that oven if the State Department 
iece lj es ® e .^ re ^ information, say from a foreign government, that 
would militate against the granting of the application. I would 
, insist upon that information being disclosed. The information 

may be erroneous and tho applicant should have an opportunity 
refate.it. If the State Department feels that it cannot disclose, 
should giant the passport. I doubt whether much harm can result 
it the passport is granted. 

As I indicated in my statement generally, if it is a question of 
carrying secrets, he doesn’t need to go to South America, he doesn’t 
need to go to Europe; he can go to South America and meet a courier 
*7° * 10 secre ts to him and his mission is accomplished. 

Whether he goes over there or he stays here, or goes to South 
America tho same thing could be dono if he wants to aid tho foreign 
government. 8 

I also feel, and I want to indicate this, if a man is a Communist 
I would say give him a passport. If you want to punish Communists, 
then make membership m the Communist Party a criminal act We 
have never done anything about the Communist Party, as such. 

Regally we look upon tho Communist Party as any other party in 
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this country. Wo have never made the Communist Party an outlaw 

m Nowf ifmembership in that party is perfectly legal m this country, 
why should a man he denied a passport because he is a member of the 
Communist Party? He is in a legal organization. 

. M r O’Hara. Then what the Chairman is saying is that we are 
putting the buggy before the horse. If we want to deny a man a 
passport because he belongs to the Communist Party, first we must 
pass a law outlawing the Communist Party. 

Mr. Celler. I believe so. , , , T 

I say, in the interests of getting something acceptable done, I would 
yield to Mr. Hays’ bill provided certain important amendments, which 

T hrve discussed, are made to it. . , . 

Mi' O'Hara. Under the Hays bill everything must be made known 
to the public. The applicant has a chance to answer any charge. 

M r Celler. There are some restrictions m the Hays bill. 1 ex- 
amined these very hastily last night. There are some restrictions. 

I I the Hays bill the secret evidence could be explained to tire judge 
in iWime: He wouldn’t have to disclose in detail what that evi- 
dence is. The Secretary of State would have some sort of a resume 
made and submitted to the judge and the judge would pass on that 

■npQl |TY> A 

lifr Bentley. Would the gentleman yield right there? 

*\ t vi OTf \r\ Ygs. 

Mr Bentley. In section 307(b) of the Hays bill it says the court 
receives the entire record. 307(b), page 12. 1 think that provides 

for not the resume, but the entire record to he transmitted to the 

court. . . . ' * ' . 

Mr. Celler (reading:) 

Shall submit to the court the entire record, both open and closed. 

Yes I beg vour pardon. That is correct. . 

Mr.’ O’Hara. Now, suppose some secret information were given 
the State Department and suppose that information had come from 
a government that discriminates against some of our Amei leans an 
we have some governments, as the chairman well knows. 

Would that information be held secret by the State Department, or 
would it be disclosed to the ajiplicant and later to the court, on revmw ? 

'Mr Celler. I feel it should be disclosed. It may have the effect 
of discouraging receiving that kind of information in the future, so l 
sa v* what of it? If the Government feels that the information is 
important enough, then grant the passport. What harm can he do. 

How manv would there be? „ , 9 p-.i,.. 

Mr Selden. Wouldn’t that be the effect of H.R. o5 also? Either 
they would disclose sufficient information on the record or they would 


have to grant the passport. x> r - , i 

' Mr. Celler. In a certain sense, yes. However m H.K 85 tne 
co irt could accept a record which on its face justified denial but in 
;! wldch there were many mistakes or misrepresentations of fact about 

^Mi^TUra. Has the chairman read Mr. Selden’s bill? 

Mr. Celler. Yes. I don’t like to say it, but I am not in accord 

^Mn SEumN.'nave you changed your vie.ws since last year in con- 
nection with this measure? 
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Mr. Celler. yes. I indicated, I wanted to get something done last 
year, but I am not necessarily inconsistent. As you know, Emerson 
said, “Foolish consistency is the hobgoblin of little minds, adored 
by little statesmen and philosophers and divines.” 

I don’t think I am inconsistent because conditions change. 

Mr. Carnahan. Thank you so much, Congressman. 

Mr. Celler. Thank you. I am sorry I have taken up so much 

* time., 

Mr. Judd. I would like to ask one question if I may. 

I judge you don’t think we are in a national emergency now? 

Mr, Celler, May i be political? I don’t think our President 

* thinks there is a national emergency. We are brimming with pros- 
perity, our productivity has reached inordinate heights and we have 
very little unemployment now. I wouldn’t call that an emergency 
would you? 

Mr. Judd. I am not talking about emergency from our domestic 
standpoint. 

You said that if there was a threat of war and a national emergency 
was declared, then we would have to take action to restrict the activi- 
ties and travel of our citizens. But you don’t think that in the inter- 
national field we are already in an emergency? 

Mr. Celler. I don’t think there is an emergency although legally 
the national emergency declared in the Korean war is still in effect. 

When a situation becomes a permanent part of our lives it ceases 
to be an emergency. It is a very real problem which we must meet 
but I don’t think we can properly label a long-term affair like the 
cold war as a continuous emergency. 

Mr. Judd. I think we are in the most serious emergency in our 
national history. 

) Mr. Celler. It all depends upon your viewpoint. 

Mr. Judd. It is a point of view. But if you thought we are in a 
grave national emergency, you would feel we' ought to pass legislation 
to authorize our State Department to do this, wouldn’t you? 

Mr. Celler. If we are in that type of emergency, we have to be 
, very vigilant and careful but we must still protect an individual’s 

liberties, 

- Mr. Judd. You say this is part of our heritage, the right to travel. 

But sometimes you have to restrict that right in order to preserve the 
» heritage. 

Your right to travel on the highway is restricted every time you 
come to a red light. It interferes with your freedom to travel, 'but 
you accept it gladly because it is necessary to preserve the heritage 
that gives you the right to travel with safety. 

Mr. Celler. That is right, but we formulate reasonable standards 
.r highway safety and we act with procedural due process when 
someone is accused of violating those standards. I ask no more in 
the field of travel. 

Mr. O’Hara. Would the gentleman yield? 

■ Mr- ^Y^Mian. Again, we thank the gentleman for his appearance. 

Mr. O Haea. I don’t ask the gentleman to answer if he doesn’t 
wish to answer. 

Does the gentleman see any danger to your security in the visit 
here of the Premier of Russia? 

Mr, Judd, I certainly do. 


Approved For Release 200HI3/07 : CIA-RDP91-00965R000500120001-2 



Approved For; Release 2001/03/07 : CIA-RDP91-00965R0005001 20001-2 

14$; PASSPORT LEGISLATION 

: ... | 
Mr. Caller. Mr. Chairman, could I put this in the record? 

Mr. Carnahan. This is an article Congressman Celler has written 
6n passports w'hich he would like to have put in the record at this time. 

If there is no objection, the article will be inserted as a part of the 
record. 

(The document referred to follows:) 

[Bar Bulletin, New York County Lawyers Association, vol. 16, No. 6, March-April 1366] 

Your Right to Passport 

la the warm idealism which permeated our post-war efforts to create a better 
world order, the United States subscribed to the Universal Declaration of Human 
Rig its of 1946. Article 13(2) of that poignantly hopeful statement of man s 
political aspirations declared simply and forthrightly, “Everyone has the right to 
leave any country, including his own.” For some of the signatory powers, the 
endorsement of this principle was and is an act of blatant hypocrisy. But for 
the United States, in the days prior to the strains of the cold war, there was in 
this commitment nothing that was remarkable or even controversial. As early 
as tfe year 1215 our political progenitors had enacted from King John the promise 
found in chapter 42 of the original Magna Carta that it is to be lawful in peacetime 
for Any person “to leave our kingdom and to return, safe and secure by land and 
er ^ ^ u 

Although this principle was frequently abridged during the medieval struggle 
between English nationalism and the authority of the Papacy, by the early 17th 
century those restraints had been repealed. The prerogative of the crown to 
resi r.ict travel, embodied in the writ of ne exeat regno, fell into disuse, and the r ight 
to leave England in peacetime to satisfy any whim or fancy came to be taken as 
much for granted as November fog in London. . . 

I Without this heritage of unrestricted exit the settlement of the American colonies 
would have been substantially impaired if not entirely prevented for, to a large 
extent, the American colonists — -the Quakers, the Puritans, the Catholics held 
vie ws antithetical to the established and the accepted of those days. 

For 175 years, the right of Americans to go forth from the United States, in 
time of peace, was generally unimpaired. Passports were not. required, to leave 
the United States, nor did most of the countries of the world require them for 
entry. It was only when the United States was at war that there was any sig- 
nifiiant interference with travel. Thus, during the war of 1812, passports were 
required by statute for travel to enemy lands. During the Civil War, the Depart- 
me it of State, by regulation, required passports of American citizens to enter or 
lea/e the United States. During World War I, Congress made it unlawful during 
time of war or upon a Presidential finding of necessity “for any citizen of the , 

United States to depart from or enter the United States unless he bears a valid 
passport.” This act was revived during World War II and remained in elect 
uni il repealed by the Immigration and Nationality Act of 1952 which established 
a similar restriction upon travel during war or any presidentially proclaimed 

naiional emergency. , , * 

Although the fighting in World War II ceased over 13 years ago, and although 
the Korean fighting stopped over 5 years ago, the national emergency of 19o0 is 
Still in effect today. Nor does there appear to be any likelihood that the inter- 
nal tonal situation upon which the national emergency is predicated will materially 
clit <nge within the foreseeable future. The result has been and will cont inue to be 
that for the first time during any protracted peacetime period American citizens 
cainot leave the United States (except for travel to some Western Hemisphere 
countries) without the official permission of their Government as expressed in the 

issuance of a passport. , 

*[$ut even if we had no such statute, the realities of international travel today 
demands a passport of every traveler. As a practical matter, international travel 
is mpossible without a valid passport. Of 37 countries canvassed by the i ale 
La vy Journal in 1952, only 5 permitted the entry of foreigners without a, passport. 

The exercise of the right to travel has thus become dependent upon the policies 
and procedures governing the issuance of passports. 

What, then, are those policies and procedures? Until recently the statute of 
18.16 which gave the Secretary of State authority to issue passports, was 
generally interpreted by the State Department to vest in the Secretary absolute 
die c,retion in the granting of passports. However, over the course of American 
history the exercise of that power has been rather narrow. 
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Furthermore, until the First World War, how the Secretary exercised his dis- 
cretion made very little practical difference since a passport was not required to 
leave the United States nor did most countries demand one for entry. If, in fact, 
the Secretary ever had complete discretion over the issuance of passports prior 
to 1956, the U.S. Court of Appeals for the District of Columbia Circuit, in that 
year, made.it clear that since a passport had become essential to travel it could 
no longer be subject to the absolute discretion of the Secretary of State. ( Schact - 
man v. Dulles, 225 F. 2d 938 (D.C. Cir. 1956).) 

However, in 1952 the Department issued passport regulations which remained 
in effect until 1958. Those regulations prohibited the issuance of passports to: 

Members of the Communist Party; 

Persons who engage in, or will probably engage in, activities directed at further- 
ing the Communist movement; 

Those whose activities abroad would violate the laws of the United States or 
. would be prejudicial to the orderly conduct of foreign relations, or would be 

otherwise prejudicial to the interests of the United States. 

It was those regulations, insofar as the Secretary had interpreted them to author- 
ize passport denials on the grounds of beliefs and associations, which the Supreme 
Court invalidated in the recent case of Kent v. Dulles. 

In that case, Rockwell Kent applied for a passport to visit England and then to 
attend a meeting of the World Council of Peace in Helsinki, Finland. The pass- 
port was denied on the grounds that (1) Kent was a Communist, and (2) he had a 
consistent and prolonged adherence to the Communist Party line. 

In a momentous decision, Justice Douglas, speaking for the Court, held that it 
was not the purpose of Congress in the statute authorizing the Secretary of State 
to issue passports, to give the Secretary authority to withhold passports because 
of the beliefs and associations of the applicant. The Court reached this decision 
after first concluding, clearly and firmly, that “the right to travel is a part of the 
'liberty’ of which the citizen cannot be deprived without due process of law of the 
fifth amendment.” 

The decision in Kent v. Dulles has thus put the Congress and the Executive on 
notice that an American’s right to travel cannot be touched cavalierly without 
raising constitutional questions. The immediate reaction in some quarters was 
“how far does this let us go, constitutionally?”. However, as Professor Jaffe has 
pointed out, “The constitutional approach begs the paramount question for a 
self-respecting, intelligent government. The question should be not how far we 
can go without reaching the bounds of outrage, but precisely what our policy 
should be.” (The Right to Travel: The Passport Problem, Louis L. Jaffe Foreign 
Affairs, pp. 17, 22, vol. 35, No. 1 (October 1956).) 

Appropriately, the next act in the passport drama will unfold in Congress 
which, unlike the courts, may consider what should be done as well as what may 
be done. A preview of what is to come was presented last July when shortly 
after the decision in the Kent case, the President, in somewhat extravagant terms, 

» asked Congress for the immediate passage of legislation which would have per- 

mitted the State Department to restrict travel for vague and undefined reasons 
and without the due process which the President’s message said was essential to 
any abridgment of such a fundamental right. In addition to the administration’s 
proposal, legislation was introduced in the 85th Congress which would have enacted 
» substantially the same criteria for denial of passports as those invalidated by the 

Supreme Court. 

Aside from the grave constitutional questions which would be raised by such 
legislation, it is totally undesirable especially in view of our experience with the 
passport program over the past decade. It is undesirable because of the violence 
it does to our traditions at home and because of the embarrassment it causes 
abroad. 

'Most of the proposals which were presented to Congress would continue the 
practice of denying a passport act not because of evidence that the applicant 
was about to commit an act with serious consequences to the national security, 
but rather on the. basis of who are his friends, what he said in the past, and what 
some minor functionary concludes his beliefs were or are. A disposition to engage 
in any activity unforeseeable to the United States would be sufficient cause for 
denial. 

However, even among people who are so disposed there may be vital differences 
in their activities abroad. Some will criticize U.S. policy or praise Soviet policy 
or attend a “peace conference,” others will transmit secrets, and others will in 
fact do nothing disadvantageous to the United States. 

There, obviously, are significant qualitative differences among these activities. 

Under our system of constitutional guarantees, some activities may be made the 
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subject of criminal law and prohibited, others clearly may not. Yet the stand ards 
which were followed by the State Department and are now proposed to be enacted 
seegi to iiave completely disregarded this essential factor. 

i fjtjelieye JJiat $ policy consistent with our traditions must predicate any denial 
of a passport upon evidence of the part icular activity which the denial is intended 
to prevent. 

However, the security-obsessed arrrue that the exact nature of future conduct 
is too speculative, too difficult to establish. We must therefore protect ourselves 
by denying a passport to any one whose record indicates a livelihood that he may 
commit spine act contrary to the interests of the United States. 

■Sfhile the impending activities of an individual cannot be predicted with mathe- 
mf ileal certainty, it is entirely feasible to establish reasonable grounds on which to 
be ieve that a person is going abroad to commit a certain act. Let us assume that 
an individual is shown to have had access to important classified material, that 
he had during recent years been active in the Communist Party, that he has 
ret ently been in contact with Red agents in this country', that he has booked pas- 
sage for Europe. Proof beyond reasonable doubt adequate for a criminal con- 
vi( tion, no. But reasonable grounds to believe that he is going abroad to transmit 
set rets, yes. 

■Still, it is argued that our national security will be jeopardized in those cases 
wlich are difficult to prove. I submit that the danger to our national security 
wlich would result from the travel of mo3t fellow travelers and even most Com- 
munists has been vastly' exaggerated. It certainly has no relevance to those who 
ha 7e been unjustifiably denied passports under the broad standards and un- 
reliable fact-finding procedures which have characterized the passport program. 

'EHe professional and really effective spies like Colonel Abel obviously do not 
ham to rely on Miss Frances Knight’s (Miss Frances G. Knight, Director, I’ass- 
, po *t Office, Department of State) good graces to enter or leave the United States. 

A nation that can launch a sputnik and a lunik is capable o# providing false papers 
to its agents. 

s Furthermore, it is patently ridiculous to believe that vital secrets once ob- 
tained can be retained within the borders of the United States even by denying 
pa -sports to everyone who wears or has worn a red carnation. Iron Curtain 
diplomats come and go freely. Diplomatic pouches are sent back and forth from 
Washington to Moscow without interference or search. Americans who are 
de lied passports may still travel to a number of countries in the Western Hemi- 
sphere without passports and there meet Red couriers or officials. 

: What then do we accomplish by restrictive legislation of the kind that is gen- 
erally being proposed? In the main, we deny exit to people who, because of 
i eu Tent attitudes or past associations, may provide favorable propaganda abroad 

foi the Soviet Union. Again, 1 say this is patently unrealistic. Communist 
sympathizers need not leave the United States to accomplish a propaganda pur- 
j pose. Tape recordings and films made here and transported abroad, statements 

| made here which are reported abroad, releases to the foreign Communist press t 

are all available and effective means of communication. Apd how much greater 
| is She propaganda value when there is appended a brief editorial comment that 

i the writer has been confined within the United States because of his disagree- 

fm nt with the official attitude of the U.S. Government. For them we have an 
indictment .of the United States, met by the misrepresentations of some fellow 
trfveler, but more damningly by the repressive action of the U.S. Government 
itself. Considered in the. context of our commitment to a program of free travel 
ah i our condemnation of the Russians for prohibiting travel by those who dis- 
ag with the Marxist line, the effect on our international stature of restrictions 
of this kind can only be most injurious. Our security slip is showing. 

J ■ ' A graphic illustration of what I am talking about is the Paul Robeson case. 

As long as he could not get a passport, Robeson’s restriction made good propa- 
ganda. Since he has gotten a passport, the “Reds” have lost an effective argu- 
ment .which appealed to millions around the world. Robeson has been abroad 
since last summer. During that time he made a concert appearance in Moscow 
in which he exhibited warm friendship for the Soviet Union and called upon the 
Russian people to fight for freedom. What freedom, or whose, he did not specify. 

Has the strength of this Nation so deteriorated that we feel threatened by a 
performance of this sort? 

i - Another example of how foolish we have made ourselves appear to the rest of 
thejyorld, and for no good reasor, is the Arthur Miller case. In 1954, the Pulitzer 
Prize winning author of “Death of a Salesman” was not allowed to go to Brussels 
to see a performance of his own play, “The Crucible.” Finally, in June 1955, the 
| U.S, Court of Appeals for the District of Columbia Circuit upset the State Depart- 

; : • • ’ ; jf. 
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enllftblwk Actions like this have brought us uncomfortably close to what the 
f °,T J 80 outrageous in the Russian treatment of Borta Pasternak 
^However, let us assume that an American goes abroad and does things which 
^ ■?!, P ro PfSanda value to the Russians. Why is this great Nation g go para 
lA i t e tt, Wlth mc,rtal , terror over the possibility that a handful of malcontents mav 
sfCAvf unpleasant and untrue things about us that tne Kremlin already 
say., m 50 languages to all parts of the world every day of the week'' Perhaps 
Charges of germ warfare in Korea may sound a trifle more convinchm 
% ^ qUar - t 7 S W len ut t el ' ed b F renegade Americans. I suspect however that 
rndv-SH 1 ! propaganda mill can achieve about the same degree of effective- 
-SS w ithout them. In any event, I am convinced that the risks we incur by letting 
* andtbe Propagandists go are far less than the danger to our 

System of government inherent in the kind of program that would be ISsarv to 
keep every Communist and fellow traveler at home. necessary to 

l„ 9 tiW°Vi! y i tha - righ ^ to travel is absolute, that no limitations can be 
£ fi L.? Wly ; 111 ? me ° f ) var - the President should and must be free to 
issue almost any travel regulation he considers necessary In peacetime how 
ever, individual ],' erties must prevail to the greatest possible degrS ’ Yet' 
smhniilpH * a f) CW restrlctl01ls are justifiable. The State Department should be 
Ttk 0 mnfi,m d< p2 p ? ss P°. rts P ers °us seeking to escape their lawful obligations 
Th s would include fugitives from justice, draft dodgers, persons under enurf: 
restraining orders, and thosc attempting to evade legal process 

- «~»*£spbs.. 

s P® c jal Committee To Study Passport Procedure of the Association of 
has Awi? the Cl + t; £ of .. New York > under the chairmanship of Fifield Workum 
5?' 3 ^* a £' 8 an outstanding and constructive contribution in presenting some 
“defWt; fU answers to those complex problems. The committee rejected as 

/ T d r u ™§ b ;s sojourn abroad. Some action hostile to the inational secuX 

holding of opinion?’ Tspecia® "KB? Passion Proves of the 
Association of the Bar of the City of New York, “Freedom To Travel ” p 611 

onj when h thf Secreta\? r of P ?t? d t b fi h*® Commit P ee ’ a Passport could be denied 
*f n ?/;- e secretary 0 t fetate finds reasonable grounds to believp +!-,« 

» applicant will commit any of the following acts while abroad- 

}k( transmit secrets affecting the national security; 

3 ko8t ^ l f ° f r conflicts which might involve the United States; 

Government by force and^vTolTce. ^ StateS " attempt to ^erthrow its 

juScUoiAtf are punishable as crim es If committed within the 

r-icA ttn I!llt ■! ,„ uted States - It would seem that society should have the 

4 > right “ p ™*" 1 

fhivt' 4}®. cult * es mny arise in categorizing what is advocacy and what is action 
b^^t^ IOn . Wlth WhlCh th ° C ° UrtS have long been foliar Tnd which can 
these standards provide a fair resolution of on the one hand our 

& C. el ' Vmg “ ° heriShed Hght Md ’ on the other ’ of facinglheTeiliSes 
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1 : As acceptable as these standards may be, they ai e “ 

! They are Sot self-enforcing. They are dependent for thecom- 

I tiqn upon these procedures which our experience has shown > mminuze the cm 

» mis'# of error. “The history of liberty,” said Mr Justice Frankfurter, 

largely been the history of observance of procedural safeguards. dpnie{ j 

“ Te/misp of the significance of the right at stake, a passport should not be denied. 

wjfwut Jhfuil trial-type 'administrative hearing. 

pro hpt notice of any tentative denial of his a PPj ]< '^°- , explain or 

fnfc rm him of the reasons for denial in sufficient detail that he can explain 
refi te them He must have a hearing before an impartial tribunal with a righ 
to llleat and to be represented by counsel The Government should be requned 
fo present its evidence on the record and to confront the applicant with tne w 
neils against hto The administrative board should be required to make a 
reasoned decision on the record and subject to judicial review. demandg 0 f a 
While the State Department is willing to provide all the other demands o 
trif f tvne hearing it insists that considerations of national security often preclude 
ft om P m explSnins the reasons for denial in detail, (2) disclosing certain evi- 
(fei.ee to tile applicant and (3) confronting the applicant .with the 
him To do so, argues the Department, would be to reveal vital ml orma won 
about our counterintelligence and espionage systems which would inevitably 

d *£?at ?her S eTs r soin°e f argument cannot be denied. However, bal- 

&nfd against it are the risks of unjustifiedly < depriving a citizen of his constitu- 
tlnn'ai rio-ht to travel As anv trial lawyer will tell you, the disclosure o.t evidence 
an 1 the ^opportunity to cross-examine -fitnesses are indispensaWe to arriving a 
thu frivtTi Informers make mistakes in identification. Ihey .^are, oomeumes 
rm liciouslv motivated Investigators have been known to be slipshod in their 
Sffcsfnd co-cl^ions. 1 Lies, half-truths, 

go unchallenged in secret proceedings, usually t in criminal 

SS^iendant tdth 

thi witnesses against him or it must let him go ' frof-- so-called privilege 
in nlvil raw sprint testimony has been permitted in tne so caneu 1” " “'-ft' 

Si i t’ aSSS 

fils* 

Cially determined although this issue is involved in fluent ^lrtigatio . u Qf 

i fternationdf relations, ^he Secretary 0 would have* 1 broad discretion in applying 
g rga restrictions as an instrument of foreign po icy. j nmi wp ii or will do 

are barred from foreign lands , among * e lth h the value of that disappearing 
- Curiosity is not the only thln t f^^ s 5 ke ’^ a ?^ lt toately at stake to the vitality 
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decisions by the electorate require facts, not solely as presented in official state- 
ments, but as observed by individuals and by trained reporters. 

I do not say that there can be no reason for the imposition of some restrictions 
Situations, have, arisen and, will arise where the presence of large numbers of Ameri- 
can nationals may substantially increase the likelihood of our involvement in 
hostilities. In that case a convincing argument can be made for putting the 
area off limits. But bow, then, do we justify the prohibitions on travel which 
the State Department imposed on Egypt, Israel, Jordan, and Syria in 1956, 2 days 
. a ^er all parties to the hostilities had formally agreed to a cease-fire; a prohibition 

- whichcontmued until April 1, 1957, a period during which no other country found 
that the safety of its nationals required such a restriction, and I include Great 
Britain and JEance, fryo of the belligerents. 

. Similarly, the right of Americans to see for themselves has been denied as to 
those countries vyjtb. which we have no diplomatic relations. The theory is that 

- this incapacitates us from protecting our nationals in those countries. 

As was pointed out in the Workum report, we have frequently also been unable 
to protect Americans where we do maintain diplomatic relations. William Oatis’ 

Stay in a fragile prison was made no more comfortable by the presence of an Amer- 
ican ambassador in the same city. Conversely, American citizens visited Franco 
bpam prior to our recognition of that regime and suffered no ill treatment 

What we have experienced in the past decade has been a far too extravagant use 
of the power to impose area restrictions by the Secretary of State. However I 
do not believe that that power can be limited by statute. Congress can express 
its concern, its views, and its hopes as to the policy to be adopted, but the ulti- 
mate responsibility rests with the Executive. In this area the Nation must look 
not to the courts or to the Congress, but to the President for the formulation of 
wise and realistic standards. 

Were, the decision mine, I would impose area restrictions only where the pres- 
ence of American nationals is likely to result either in abuses to them which would 
severely embarrass American prestige or where the presence of our nationals is 
likely to bring us ljito armed conflict. 

T ? e suggestion of the Workum report that the Secretary of State “accompany 
the imposition of area restrictions with a full statement setting forth the reasons 
therefor is a desirable advance. The prospect of exposure to critics whose names 
! „L n ?V lP P ea I-° n rerouting slips in Foggy Bottom may produce a less mecha- 

the^ ^Secfmary t o°f n State tandardS wluCh ° f necessit y leave mucli to the judgment of 

I , When an area has been placed off limits the need to know does not cease. It 

becomes even greater because of the significant events transpiring there. While 
the presence of large numbers of Americans may be more likely to involve the 
United states, the risk is frequently minimized by limiting access to selected 
i groups, since the granting of exemptions can frequently ameliorate the hardness 

ot area. rc^ricitions, each situation should be carefully scrutinized "with this in view 
, » Among those exceptions, the highest priority should be given to newsmen, repre- 
sentative of the broadest spectrum of political opinion. F 

with sadness that I find that the ideal of complete freedom- of travel 
cannot be realized in the present state of international relationships. But iust 
as we must recognize that reality, we must also recognize that we have during 

' A he . ? ast decade, gone too far in abridging that right. The Supreme Court’s 

decision in the Rockwell Kent case has had the happy effect of generating a 
Widespread rcevaiuation of our past policies. The challenge and the opportunitv 
for a statesmanlike solution lies with the 86th Congress and the Eisenhower 
administration. 

Mr. Carnahan. Our next witness is Mr. William L. Taylor legis- 
lative representative, Americans for Democratic Action. Mr. Taylor. 

Mr. Taylor. Thank you, Mr. Chairman. 

Mr. Carnahan. You may proceed as you wish. Do you have a 
prepared statement? 

Mr. Taylor. Yes, I do, sir. 

With me this morning is Mr. Edward Hollander who is national 
director of Americans for Democratic Action. I would like to have 
him accompany me. 
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STATEMENT OF WItLIAM L. TAYLOR, LEGISLATIVE REPRESENT A- 
1 ‘ ■ TIVE, AMERICANS FOR DEMOCRATIC ACTION 

4 :- H. ' /f?|r W -i* ■ A;'/’ r ... - ‘ .• ;*?. ;./•.. - f 

’ ’ Mj*. Cfraipnan anil members of tlie committee, the passport Bills 
pending before your committee have long been a source, of concern 
•to ihe ADA and we would like to express our appreciation tor this 
opportunity to give our views on them. . 

’ A- little more than a year ago, the Supreme Court in the Kent case 
gave judicial expression to a view that many people had long held— 
that freedom to travel is embodied in the concept of liberty funda- 
inental to our constitutional system. In doing so the Court wrote, 
at 7 last a tertipora^ry finish to a decade of unlawful activity by the 
State Department in curtailing the right to travel. It also put an 
end to unwarranted Government interference with freedoms of speech 
anc"’ association. We think it not unfair to conclude also that the 
Court struck a blow for the intelligent conduct of our foreign relations 
am 1 for national security. Tor the era in which a world-renowned 
’sck htist like Linus Pauling and a great playwright like Arthur Miller 
•cpvki be refused the right to travel brought only shame and ridicule 
Top lie image of this country abroad. ... . . , 

■ illie administration claims, however, that the interests of national 
sec jrity urgently require the enactment of legislation restricting the 
right to travel. On August 5, 1959, and in subsequent hearings, this 
ccjr ftnittec afforded to representatives of the State Department and 
the administration another opportunity to substantiate these claims. 

In our view, the administration witnesses failed completely in their 
attempt to make a ease for the passage of H.R. 7006 or any other 
leg slat ion which would provide th e State Department with additional 
grounds upon which to base the denial of a passport. 

The administration has claimed that passport controls are nec.es- 
$ary in the interest of national security to prevent communication 
between members of the Communist conspiracy. But it has never 
rcitcji a single instance to show that our security has been enhanced by 
| the , exercise of passport controls. Nor has it been able to point to a 

■ gpifte case indicating that the removal of passport controls alter the 
Kent and Briehl cases has resulted in damage to national security. 

Administration witnesses argued that the activities and identity ot 
me rubers of the Communist conspiracy are so secret that it cannot 
and* should not he required to make a showing of specific harm in order 
;! * to secure the passage of legislation. Since it is so difficult to ldenbiiy 

•agents and missions, it is reasoned that blanket controls are necessary 
! -to prohibit travel to anyone whose past activities, associations, or 

expressions of belief might indicate that they would be likely to engage 

•in illegal acts. ...... 

, .The argument proves too much. If secrecy is at a premium, it is 
clearly unlikely that, an agent will be employed who would be identih- 
ftb C even by his past affiliations and activities. If the Government s 
contention were valid, the only way to achieve security would bo to 

prohibit everyone from traveling. , , 

. Moreover, by its own admission, the State Department could not 
sir s Vent the transmittal of information abroad, oven if it imposed the 
most stringent controls. The Department acknowledges that. travel 
in the Western Hemisphere does not require a passport and that, in- 
formation could be sent out through Canada and Mexico. Here, it 

:■ .-. T. ! . • • ■ • ■$ 
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'says, our interest in maintaining good Latin American relations out- 
weighs considerations of national security. Why different con- 
siderations apply to our European allies is not* indicated. The 
administration might also have acknowledged that information can 
be smuggled out through the diplomatic pouch in the Russian Embassy 
or the various diplomatic pouches of the satellite countries. It might 
have admitted too that Communist couriers might not take the 
trouble to obtain a bona fide passport before departing. 

The fact of the matter is that illegal transmittal of information 
abroad is a matter to be handled by our intelligence and counter- 
espionage agencies. If the Government believed that a person was 
, engaged in carrying illegally obtained information, it would hardly 

tip him off by denying him a passport; ho would either be arrested 
and prosecuted or watched for purposes of counter-espionage. Fur- 
thermore, if denial of a passport is ever thought desirable, existing law 
authorizes its refusal where the applicant is engaging in illegal conduct. 

There is an air of unreality about administration testimony which 
seeks passport control upon evidence too secret even to specify to a 
congressional committee. It becomes fantasy when the State De- 
partment reveals that it considers its passport office a pivotal point 
for the prevention of espionage. We believe that the only fair con- 
clusion which can be drawn from the record developed by Congress in 
the 13 months since the Supreme Court decided the Kent case is that 
th&re is no need for legislation imposing new passport controls. 

-^■■The administration also has been less than frank in dealing with 
• effect of the legislation it seeks upon the rights of American citizens. 

Seeking to minimize the impact of its application of passport restric- 
tions, the Administration says that only 15 persons were finally denied 
passports in the 6 years before the Supreme Court decided the Kent 
case. In doing this, the administration chooses to ignore the hundreds 
*pd perhaps thousands of cases in which applicants were effectively 
denied passports because delay inherent in the administrative obstacle- 
race made it impossible for them to carry out their missions abroad or 
because they refused to comply with illegal affidavit requirements. 

„ ‘ ho administration asserts that it seeks under H.E. 7006 only to 

prevent the travel of persons “presently engaged in activities know- 
! ingly intended to further the purposes of the Communist movement.” 

But it admits that under section 2(b) of H.R. 7006 past activities and 
, associations would constitute evidence upon which such a determina- 

tion could be based. The authorization to deny passports upon the 
basis of such vague criteria as “* * * facts which reasonably warrant 
the conclusion that the person is going * * * abroad to conduct 
activities for the purpose of furthering the interests of the international 
Communist movement,” when coupled with provisions placing the 
burden upon the applicant to disproye such a purpose, clearly sanc- 
tions a return to a system whore travel was denied on loose and ill- 
defined charges. 

Apparently untroubled by any thoughts of consistency, the ad- 
ministration admits that Communist agents would not hesitate to lie 
about their 1 identities and missions, and then urges the use of a non- 
Communist affidavit, not as a test oath, but as a means for testing 
potential espionage agents. Such an oath is prescribed in section 3 
of H.R. 7006. 
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i . .I be administration seeks authority not simply to refuse to reveal 

: the identify of regularly established agents, but even the names of 

ca’St.al informants, neighborhood gossips and talebearers. It admits 
I tha • this use of secret information to deny passports deprive the 

applicant of any opportunity to know what the charges against him 
are pr to rebut them, but says that the personal attention of the Secre- 
iar v of State to each individual case affords sufficient protection. 

Assuming the desirability of having the Secretary of State devote his 
valuable time to review of individual passport cases, case by case, this 
personal review has not presented injustice and hardship in the past. 

. JEiife again the administration has failed to document a need which 
would justify the abandonment of traditional safeguards of due proc- 
j ess. Even if a need wore ever to arise to deny a passport on the basis 

of statements furnished by a secret informer, there is no reason why 
the statements could not be used to develop independent evidence or, 
if this was not possible and the denial was important enough, the 
informer could be identified as he is in criminal cases. Here 1 would 
like to say a word about the discussion of this morning: Provisions 
for reviewing evidence supplied by secret informants. I don’t think 
it meets the problem to say that when you get into court, information 
can be disclosed in camera to the judges because what we are seeking 
her 3 is a fair determination of passport cases before they over get to 
the judiciary. It sometimes takes years before they reach the judi- 
ciary. And even -when you are in the courts I don’t think that these |. 

provisions are adequate to protect the individual’s rights to confron- 
tation and cross-examination. He never sees the specific information; 
he never knows the name of his informer and he can never cross-ex- 
amine him . It is perfectly conceivable when you talk about disclosi ng 
information which may form the basis for a determination, that the 
information will be given to the judge without the name of the in- 
former. Now, that may be the record that the Secretary of State 
certifies to the court. 

Where that kind of a record is certified, unless you have provisions 
for disclosure of the name of the informant, there may be in the 
judgment of the court adequate evidence for a determination but 
there still will not be a right to cross-examination or confrontation. ' 

It was bad enough for the administration to use secret informants to 
deny the valuable right to travel before the Supreme Court had 
Bpcken on this subject. But only a few weeks ago, in the Greene case, 
five Justices made crystal clear their belief that a valuable right or 
privilege may not be denied without confrontation. The continued 
adherence of the State Department to its adamant position on secret 
i informants in the teeth of this clearly expressed opinion of the Supreme 

Court can only be described as reckless unconcern for the Bill of 
Rights. We cannot believe that the Attorney General would support 
any. such disregard of the Court and of the Bill of Rights. 

AT>A believes that no passport should be withheld, revoked or 
ref used without affording the applicant full notice and a fair hearing 
including the right to confrontation and cross-examination. The 
I grounds for denial of a passport should be limited to those now 

sanctioned by law — that the applicant is not a citizen or is engaged in 
conduct which would violate the laws of the United States. Attempts 
to go beyond this, we believe, would be unnecessary, unwise, and in 
soi ue cases unconstitutional. For these reasons, we oppose provisions 

I y • ■■ : - ■ I 
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in, 11,11. 55, 2468, 5455, 8329 and other bills, which would enlarge the 
grounds ior withholding passports, authorize inquiries into beliefs 
apd associations, require the execution of non-Communist affidavits, 
and deqy the right to confront and cross-examine one’s accusers. We 
recognize that the provisions of different bills differ and that some, 
like H.R. 8329, attempt to offer some protection to constitutional 
rights, but all are objectionable to us in ono or more of the ways 
specified, , , 

~ - Jt wight have been expected that if the administration showed no 

regard for . the basic rights of individuals, it would at least have been 
concerned with the image of the United States created abroad by the 
imposition of passport controls. Unhappily, it exhibits no reluctance 
to recreate the picture of an America frightened by the travel of its 
Cpmmunists or fellow travelers. 

_ The members of this committee have demonstrated greater sensitiv- 
ity in both areas. We feel sure that no action to curtail the right 
to travel will be taken without some proof of need. None has been 
forthcoming. 

Mr, Carnahan. If there are those who have questions to ask, I 
will recognize anybody who has a question. 

■'Mr. Selden. I gather from your statement that you are opposed 
to any passport legislation. Is that correct? 

Air. Taylor. We are opposed to all of the legislation which is 
before this committee at this time. We don’t feel there is a necessity 
for it. 

Mr. Selden. You indicated in your statement that you felt that 
the ground for denial of a passport should be limited to those now 
sanctioned by law. Therefore, in effect you are opposed to any 
further legislation in this connection? 

Mr. Taylob. That is correct, Mr. Selden. I am not saying by 
that that Congress could not usefully pass legislation which would 
declare the right to travel and codify the existing grounds for denial 
of passports in a manner which we think would not invade the liberties 
of individuals, but I don’t think that any of the bills before this 
; Committee at this time meet that standard. 

* Mr. Selden, Well, certainly I respect your views, although I dis- 

agree with you. I believe that some of these bills do protect the 
rights of the individual, although they do deny the passports under 
certain conditions. 

• That is all. 

Mr, Carnahan. Mr. Fulton. 

Mr. Fulton. I agree with parts of your statement and disagree 
with others. I agree with you where you base your concept on the 
fact that the freedom to travel is part of our basic liberties contained 
in our U.S, Constitution and onr basic constitutional system. It is 
no privilege of the Executive, but is inherent in the individual. 

Mr., Taylor. Yes, sir; wo think that is clear. 

Mr. Fulton. I agree with you on that basis. However, in all 
humility and with certain patience, I would disagree strongly with 
this. statement: “For the era in which a world-renowned scientist like 
Linus Pauling and a great playwright like Arthur Miller could be re- 
fused the right to travel brought only shame and ridicule to the image 
of this country abroad.’’ „• 
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j : iNTow, my COifrtmerit on that is this: I don’t know whether there is a 

| right to travel, to go abroad to make a fool of yourself. If that is in— 

■f here it in the right to travel, Linus Pauling is taking full advantage of 

i the right arid there is no room left in the right for anybody else, 

j - ; Secondly, if he is acting abroad as a world-renowned scientist, I am 

| sure that other people who call themselves simply scientists are going 

I to te a little dismayed about the appellation. As a matter of fact, 

| Linns Pauling, to me, abroad, sounds as much like the voice of the 

V&oium'thafc 1 have ever heard speechifying in far parts. His insta- 
J bill 1 y as to political statements that are extreme, and secondly, not 

, very Sensible, are his own rights abroad. But I am sure I would not 
Want it to be felt by anybody in this country or abroad, even behind 
: . the Iron Curtain, that Linus Pauling in his travels is in any respect 

the image of this country abroad, because he is in no respect as a 
private citizen abroad reflecting the image of the United States of 
America. 

In your statement I think you have gone just a little far. On this 
kywright, Arthur Miller, he is no more a great playwright than any- 
ody sitting at this committee table. He is a successful operator. 

H e is a play carpenter who makes money at it, but I might say as far 
als thought is concerned, where the other one is operating as the voice 
of a vacuum, this man Arthur Miller is completely vacuous. Let ine 
again say he is no more the image of America abroad than you think 
Shakespeare is. 

That is all. 

Mr. Taylor. Mr. Fulton, if I might comment on that 

Mr. Fulton. Why would you come in here and say those two men 
make the image of the United States abroad? 

Mr. Taylor. I don’t think I said that. 

Mr. Fulton. That our U.S. Government administrative people 
r have brought shame and ridicule on the image of this country abroad. 

Neither of those people are the. image of this country abroad. I just 
think a little less of your otherwise thoughtful statement because you 
said it. 

Mr. Taylor. I didn’t intend to suggest that they reflect the image 
of America abroad— — 

' Mr. Fulton. Then we are in agreement. They certainly don’t to 

me. 11 

Mr. Taylor. What I intended to suggest by this statement was 
that the denial of their right to travel was a reflection upon our image 
abroad, regardless of what their views might have been or what one 
might think about their abilities as scientists or playwrights. I 

don’t tbink it would bo useful 

rMr. Fulton. Linus Pauling, as a special emissary of the committee 
for a sane nuclear policy, is no more having any effect abroad than he 
has at home. 

> Mr. Taylor. I would say this: I would take issue with what I 
thought you implied and that was that there is no right to make a fool 
of oneself either here or abroad. I think that the right of free speech 
and the right of travel very definitely implies the right to make a fool of 
oneself. 

Mr. Fulton. I thoroughly agree and I said Linus Pauling has used 
that right to the full. 

Mr. Taylor. I don’t think it would be. useful for us to 
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! Mr, ,F ultpn. I just wanted to make sure that this whole committee 

table doesn’t expect the statement that Linus Pauling is acting a 
i world-renowned scientist abroad to be anything but extreme. 

Mr. Judd. I had a note on that same subject but wasn’t going to 
firing it up. It isn’t a question of the competence of a man in a given 
field. It is whether or not he is on our side in this world struggle. 

. I got a letter from somebody the other day about our art exhibit in 
Moscow. lie said wo should send art that is determined by artists. 

I said no, it depends upon the artists. Wc have no business using 
the taxpayers’ money to put an exhibit in Moscow except as part of 
our effort to make some headway in a world struggle and therefore I 
j want artists who arc on our side and use art to reflect the spirit of 

freedom, not to destroy that spirit, as Communist artists must. 

He said, “You wouldn’t want your appendix taken out by a fellow 
who isn’t a good surgeon.” 

I wrote back and said, “That is right, but I also want him to be a 
surgeon who is interested in getting me well and not one interested in 
killing me.” 

Benedict Arnold was a first-rate general but that didn’t qualify him 
to direct our armies after he went over to the enemy. 

Just saying that they are great artists, scientists, or musicians 
doesn’t prove that therefore they ought to be in a position to help 
create the image abroad of America. 

May I ask this question: Do you think that the imposition of pass- 
port controls would injure the American image abroad? 

j Mr. Taylor. Do 1 think the imposition of passport controls 

| Mr. Judd. Yes. 

. Mr, Taylor. I think it has and I think the reimposition of passport 
controls would injure the image of America abroad. 

Mr. Judd. With whom? 

Mr. Taylor. Both with our allies and with nations we do not con- 
sider our military allies necessarily, but with whom we maintain 
friendly relationships. 

Mr. Judd. Maybe a lot of them would begin to think that at last 
the United States is beginning to grow up and pay attention to the 
»' menace within itself. 

A lot of them would think more of us for imposing such passport 
controls. . 

Mr. Taylor. I don’t know that there is such a substantial view 
i ‘ abroad. I do feel that we lost a great deal and the Communists were 

able to make great propaganda out of our denying the right to travel 
to citizens of the United States. 

Mr. Judd. I would like to see the evidence upon which that is based. 

You can find both positions — there is no question about that. You 
can find both positions on every subject, but the net result among 
those who are standing up to the Communist threat would, I believe, 
be great encouragement if we show them that we are also being more 
firm and alert to the threat. 

My last question: I judge from your statement, that since we could 
write no legislation that would prevent all Communists or agents, or 
dangerous couriers from traveling, therefore we shouldn’t try to do 
anything because we can’t do everything. 

Mr. Taylor. If I may make one comment on the question you 
asked before, I would say that one measure of how countries abroad 
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fe^'ct to tlm imposition of passport controls might be found m their 
Ovfrf t Mctmes with respect to passport controls and I think you will 
find m most cases that they conform to what we do right now and. 
i ftbttc ‘.what we did several years ago. 

• T Not on this question, I would not say that, you don’t need legis- 
lation, ^because you can’t accomplish everything that you want to do,, 
but n y feeling about this legislation is that you accomplish nothing: 
okbfcji'ninvasion of freedoms. Passport control is not at all an effective 
bratru rpent for trapping persons who might be engaged in the trans- 
iflltta J?f ijlegally obtained information. And I don’t think that you. 
fiithe a little, advance by imposing this legislation, that you enable! 
yohrs df to find some of the people who were transmitting information, 
illegally. What you do is to cast a big net and prevent a great many 
person! from traveling. 

Mr Judp. This is designed to put some restraint on people wei 
know; or have reason to believe are engaged in activities hostile to 
C jttntry and furthering the Communist conspiracy against our 

1 '^Ir Taylou. My suggestion is that there are other means to deal 
with people who we believe are engaged in illegal activities. It is a, 

for our intelligence agencies and 

- Mr ,'Jubp.' It is on the basis of what our intelligence agencies have 
turned up that we want to restrain their travel. That is the whole 
ppjnt. J. Edgar Hoover insists it is the Federal Bureau of Investi- 
gation only, and not a Federal bureau of action. Somebody has to 
take some action and make some decisions.. We are the ones to take 
some action on the intelligence those. agencies are able to develop. 

J Ttrftnf in r»-\ro7* f-A fK a ir»TrPQt,icrfl.t,ivA fl.crp/n f*.i Aft til 6 DOT 


dim’t want {ddurii oyer ."to ‘the investigative agencies the power 
to ad . Then we have a secret police. 

I want the investigative agencies to investigate and then our 
repiar agencies be given authority to act on the intelligence furnished 
them which seems to us to have been very reliable. 

Th ink you, Mr. Chairman. 

: '‘;Mr. Eui.tox. Would you yield for one further comment? 

Mr. Judd. Tam through 

Mr. Fulton. The question comes up on the last page, page 3 or 
yfiW Statement, you say— 

The members of this committee h:tve demonstrated greater sensitivity in both 
«treas. fwe Teel' sure that no action' to curtail the right to travel will be taken 
without some proof of need. None has been forthcoming. 

Do you mean to 'say by that statement that there is no proof 
what bifir.. that there are agents going abroad from this country as 
activists when you have said in your last sentence, “None has been 

M, . ,? Tavlor. No, sir, I did not mean to say that at all. What I 
IpcauOjO sav 'was that there is no proof that passport controls can 
be us as an effective instrument for preventing agents from coming 
and going abroad, or from information going and coming. 

,Thu-o is no proof that passport controls in the past have enhanced 
qijF s ffifbrfty ' in any way or that the Supreme Court’s decision ha3 
• changed matters at all and allowed people to go abroad who were 
not going abroad before with secret information. 

MG, Fulton. We must distinguish then in our use of words. 

Such as <? cohtrol. of 'passports,” and “curtailing the right to travel 
i from the words which mean blocking or preventing. 
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if, Ir your last paragraph you used the word “curtail” the right to 
travel. Now, that means cut down on the limits of the right. It 

does not mean “bk>,ck.” 

Are you making a distinction in your philosophy on this question of 
passports between the actual right to prevent a person from traveling, 
completely, or curtailing his travel in certain areas that are vital to the 
Sficyrjly of the United States — or are you speaking only of opposing 
the. fight to control the flow, that is, put certain conditions on the 
right to travel? 

What is your concept? I don’t quite get it from your statement. 

Mr. Taylor. I was not speaking of geographical limitations. We 
d npbcqyer that aspect of it in our statement and I think with the 
orthv case now pending in the Supreme Court it might be wise to 
dfifcr for. ft while, judgment on what should be done in this area! 
i. A or did I ip pap, to. suggest limitations on what one can do when one 
tray els, , , Wha.t I was, suggesting was that no proof has been forthcom- 
ing to show a need fpr denying the right to travel to certain persons 
based upon their beliefs, their associations, or upon vague standards 
like “furthering the purposes of the international Communist move- 
111 ept” winch we think are capable of very broad interpretation. 
'fKiW...Kux t Toif, You dpn’.t. think then that a limit of a cutoff point 
such a? 1,94,8 on the, citizen’s associations and activities would be pro- 
ductive, fo distinguishing who should have the right to a U.S. passport 

and who should pot? .... , , 

, ^AXPOR, ,No, sir, I don’t think that that is a meaningful 

svMn Fulton. It. has been suggested here that that be one method, 
that we go back to, say a period which is relatively recent and set the 
cutout point, for example, at 1948. But you would disagree with that? 

_yl r ' Taylor. I would say the standards should be much stricter. 
Whether there is evidence of persons engaged in the course of conduct 
which is illegal— that is the present standard and I think that is the 
standard that should be maintained. 

, Mr. Fulton. Would you disagree with the position that possibly on 
the return of these U.S. citizens from abroad they should be subject to 
the right of interrogation by the Attorney General or his assigned 
iagency, or Congress, to determine what their activities have been 

abroad? „ , , , , . ; . 

•„ ..That brings up this question: We are therefore acting after the 
event when certain actions, and activities have occurred, rather than 
before the event when we are preventing the U.S. citizen in good status 
and without any criminal record from going abroad, when we iust 
suspect his intentions? 

Mr. Taylor. I would be very wary of that, sir, for this reason: 

Aou, can impose a restraint by punishment afterward, or by interro- 
gation afterward almost as well as you can by making it a prior re- 
straint. 1 

,, Other words, if certain speech is punishable, you restrain it even 
though you don’t prevent its publication beforehand. 

Mr. Fulton. But this is not an examination for the purpose of a 
penalty nor for the denial of reentry, nor because it is after the fact 
ox his going abroad, in relation to his being given the passport. But 
it certainly subjects the returning U.S. citizen to a requirement that 
be tell the truth of what his activities might be and might have been 
abroad, or plead the fifth amendment which, of course, shows him up. 

[proved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 



Approved For Release 2001/03/07 : CIA-RDP91-00965R000500120001-2 

PASSfOW LEGISLATION 


< Mr /Carnahan. May I at this time recognize the gentleman from 
Illinois? , .. 

Mr Fultqn. Could I just have him answer that! 1 
Mr Carnahan. We have another witness. 

• - Mr Fulton. Could you just answer that? „ 

Mr 'Taylor. We would be very wary of setting up the State Ue - 
pirakent or the Passport Office as an agency for investigation to 
determine what the activities of persons were abroad. Here, again, 1. 
think the usual procedure should be followed. 

• , Mr. FultonT I said the Attorney General. 

i : Mr, Taylor. I am sorry. , , •, . 

! * ! kg iih if the' Attorney General had reason to believe a crime had 
been committed. I think he would follow his ordinary investigative 
proce lures, or it you simply wanted to develop information i think 
there might be a way for him to develop that information, but 1 
'Wouldn’t recommend this as a blanket procedure for interrogating 
■perso is as they come back to this country . I think it should be used 
only or specific purposes. 

' Mi . Fulton. Thank you. 

Mi ."Carnahan. Mr. O’Hara. , . . 

1 "Mi O’Hara. Mr. Taylor, I am glad you are here and I think you 
•have made a fine contribution to our deliberations. You have pre- 
sented some food for thought here and you have very well pointed out 
.the need for caution in what we do, and I think every member of the 
coitirliftee is mindful of that. If it is possible to write a passpo t bill 
that will not infringe upon the constitutional rights of our citizens and 
will r ot put them in a place where they cannot confront their accusers 
;and id] the rest of it, I think the committee would like to have it if it 

can be done. . 

I think you have made a contribution. , 

r l might say that last year I went to some length to assure there 
wdifld fie a hearing here before we passed out a bill and I think every 
member of the committee is glad we did that This year I think 
ever r body who has wished to testify has had the opportunity. We 

‘all feel good about that. . , r , 

' "How, the fact that my good friend from Pennsylvania— and I do 
not know of any more courageous Congressman than Jim button, and 
I don’t know of any abler Member of the Congress— the fact that he 
has such a strong personal feeling about two people-I know nothing 
at aT about— whether they are good people or bad people, 1 don t 
know ' I don’t know whether this playwright is the greatest play- 
wright who ever lived or just a phony. I don’t know. But the fact 
that my good friend, Jim Fulton, has such a strong feeling would 
'indicate certainly that we must have caution. ..... c 
' Suppose we had a Secretary of State who had that intense feeling 
toward me." I would find it awfully hard to get a passport if it were 
left to his discrimination, and I think, Jim, it might be pretty hard- 
well ‘you are fair no matter how you feel, but you are unusual m 
that respect. You even had the courage to stand up for your con- 
science last week on the floor of the House. , , 

Mr. Judd. Do you suggest the rest of us m our voting didn t stand 

bv cur consciences? . . . . . , 

Mr O’Hara. I wouldn’t say that, but sometimes it is hard for us 

to understand the other fellow’s conscience. Seriously, I might say 
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■that Mepibers of Congress do follow the dictates of their consciences 
■ god accord to their colleagues who disagree with them credit for the 

; same sincerity they ask for themselves, 

f Mr. Judd. Come over and join us. 

j Me .Fusion. You know X would give these people passports but 

i. HQt because they are the image of America abroad. That is the 

■ point, 

; Mr. O’Hara. And on that I might remark that I have in mind it 
is not the best policy to put any names in because you don’t know 
"whether, .somebody might not like them. It is better to say, “Tom 
Dick, and Harry.” 

■“ . MY Taylor, Thank you, Mr. O’Hara. I am sorry if that par- 

ticular statement , was misinterpreted. I just don’t think it would 
be useful to determine the abilities of Arthur Miller or the validity 
of his views or whether he is the image of America abroad. I wouldn’t 
contend that a.ny one person or one set of ideas would be the image 
of America, abroad and I think, Mr, Fulton, we are in agreement 
that we don't deny passports on that basis anyway. 

Mr. Fulton. If you had simply mentioned the individuals without 
such a buildup, I wouldn’t have had to do a slight deflating job 
That is my position. 

Mr. Carnahan. Mr. Taylor, we are grateful for your appearance. 

, We now go to our last witness this morning, one of our own com- 
mcm bers. It will be our privilege to hear you, Congressman 

f 'Coffin. 

STATEMENT OF HON. FRANK M. COFFIN, A REPRESENTATIVE IN 
- CONGRESS FROM THE STATE OF MAINE 

Mr. Coffin. Thank you, Mr. Chairman. 

You will remember that when Mr. Raymond testified with Mr. 

Hanes, I asked him to submit for the rocord cases that presented a 
•conflict between a political decision which should be made by the 
Executive or by Congress and over which the court follows a policy of 
, judicial nonreversal, and cases which involved at the same time an 

individual right guaranteed by the Constitution which would be adju- 
dicated by the court. 

Yesterday I got the galley proof of Mr. Raymond’s insert in response 
, to that question and I had a chance to go over it just briefly and I am 

afraid not with the greatest of legal analysis that I think it deserves. 

Now, before I make comments on that, I would like to enter into 
the record a brief memo that the Library of Congress prepared at my 
request, on the judicial nonreview of political questions. 

I asked the Library to give me substantially the same sort of run- 
down, on cases that involved the policy of judicial nonreview of political 
questions and the judicial review of constitutional rights. 

This memo, I think, is interesting because the cases that the re- 
searcher was able to dig up in admittedly a very short period of time 
■did not mvolve citizens whose individual rights were in question 
We have cases involving the libel of a schooner where a political 
question was held to be paramount and questions involving aliens 
) ‘Chmese laborers, a fishing vessel which was seized off Alaska and held 

forfeit, but nothing that came within the category of individual rights 
of free speech, freedom of petition, religion or travel. 
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'"’■■Tius indicates to me that we are in ah area where there is not too 
'thhcn precedent, where political questions come into conflict with 
cons titutional rights of individuals. This field has not been plowed 

or harrowed very much. , . . ,, , . 

^■^qw the memo "That Mr. Raymond submitted for the record is 
liite resting because he does cite several lower court cases that are 
closir to the point and they raise a problem. I would say that my 
feeling, based on the memo from the Library of Congress, is that tins - 

^ ftl hr ea : where we should move with caution. The lesson 1 draw is 
•thai we should not abandon the judicial review of passport cases 
without a strong showing that it should not take place. 

-■^IlrVOARNAHAN. Without objection, the memo you have had pre- 
Ijjaf i will be included as a part of the record at this point. 

(The document referred to follows:) 

.. - of Congress, 

LEGlSLATIVt ReFERENC?. SERVICE, 

l f-' pi Washington, D.C., August 14, 1959. 


eyni i> 1 
ic"‘ 1 

To: Hon. Frank M. Coffin, 
rom: American Law Division. 

!■» V * ~ •'•••v ■' '/f 


II ■ AlUCIiCUU AJcAW mivirnuu. 

|c|; Judicial nonreview of political questions. 

The Doctrine of Political Questions 

' " ’t tie koetnne of political' question s is a concept oflimitafions wWeby the courts, 
'tffiS y our constitutional system, feel that it is not within their province to inquire 
m> Ue aefibn taken'by the' “political departments —Congress and toe JW 
den - in the exercise of their conceded powers. This commonplace maxim is, 
however sometimes given an enlarged application so as to embrace questions as t 
the existence of facts and even questions of law which the court would normally 
ra&M as 'falfing within* its jurisdiction. (The Constitution, annotated, b. ioe. 
170 82d Cone pp' 471-472.) A classification of the major fact categories under 
whi ih cases tavoMng political questions arise include: (1) Negotiation, violation 
and termination of treaties; (2) beginning and end of war ; (3) 1 admission and 
deportation of aliens; (4) jurisdiction over territory; (5) recognition o_l states, 
■g^ittnttdhts, Wat, and measures short of war; (6) status of Indian tribes, (7) 
Su'd fShterof republican government. . . , ... , . _ 

® tl ! addition, allied to the doctrine of political questions yet distinct horn l„, is 
the doctrine which underlies those cases which concern the difference between 
jajir felerjaf and discretionary acts, though problems arising under the latter are 
If MncI cfed'in the "general discussions of political questions. (Field, i he 
■Dc^Ifihh of -Political Questions in the Federal Courts, 8 Minn Law Rev 485 d 
These acts generally arise in conjunction within the orbit of administrative ..aw, 
.pot ibly that concerned with aliens. A recent law review, articie states, critiei: illy, 
it r light be added that aside from the naturalization power m the Constitution, 
loif' sources of an implied power over aliens have been suggested: the war power, 
■the foreign commerce poW6r‘, the treaty power, and sovereignty itself. (Hesse, 
(Jin i Constitutional Status of the Lawfully Admitted Permanent Resident 
‘AlLn. Pt. I, The Pre-1917 Cases, 68 Yale Law Journal 1578, July 1959.) 

ttfbtyTbTfAi, coifsTi'rtrt'foilAtj feiefife _ 

"j'ri’he following material covers cases where the issues Involved would ordinarily 
ha' ©been considered to be justiciable, except for the fact that a relevant factor 
involved was, denominated a political question and accordingly the court refused 
"to' adjudicate the matter. 

■; ?£>.;' ' t •; PROPERTY 

’ ’ ' i Mooner tecUnge'v .W fiade'en, 1 C ralich. (US') 116 (lSl 2) . peMoner 

hei I brought a libel against the schooner When it came into a U.S. port, on the 
ert IfiSs that the ship was his, that it had been seized by Napoleon, and converted 
hlto a French war vessel. The court held that although sovereigns have exclusi 
WnMiction ovhr all property in their domains, they have consented to some 
ASiWtions to this rule P Among the exception was the implied assent to a foi eign 
as represented by such foreign sovereign’s war vessel so 


as represented by such foreign sovereign’s war vessel so 
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c ??pWi? in* 0 the former’s ports with consent. The court refuser) +e +„w. 
iS" lh ' * ln " “ quertion determined by the ExecStive S 

that the courts could not disturb. ' 1 political determination 

DUE PROCESS 

mmmmrn 

ssSasir - 5 #* 

PROPERTY RIGHTS 

Thejfqllowing two cases had similar facts 

*!■ «» asrii 43 ,eS a tie 1 ^ ,n r b ,*"« 

silifellississs's 

Mr.. Fulton. What is your cutoff point when you talk about when 
you do abandon the judicial review? J when 

judidabSw. 1 d ° n,t haVe a CUt0ff P0int - 1 think wc sb ™ld have 
Mr. Fulton. Period ? 

Mr. Coffin. Yes. 

diss “ is “ " th »» x™*. r ™ 2 Sif 4 

1 have two questions on this. 

the rcnorb^tluf ^ T* terrib ]y realistic to present a resume of 
Msumlh good f instance and let the court judge whether the 
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Freauently m the trial of cases we would love 'to close the trial at 
: a certain point because the evidence is all good. Then there is no 

‘ reason to suspect that you haven’t got the (•omplcte story^ J 
have tot the complete story, what is not revealed at first often throw, 
great cloubt on what is initially revealed ,, m mem0 

S T1p- second point, Mr. Chairman, is that Mr. Raymonds mem 
cite? h TSago ^ Southern Airlines versus Waterman Corp case a, 
fl 1 cas e which gives to the Executive the complete power to judge 
whether a citizen air carrier can be prohibited from /cou^heM 
foreign air transportation without court review. The court held 
finaifr that it hall no power of review because this was within t o 

’ “SSffiSiTgoos on to say, ''nor can courts sit in camera in 

°th to .his te Srr/St™ C iS' « is not connected with 
thSsport caSfan but it is cited by the two cases in the passport 
field P at the circuit court level. The Briehl and Dayton cases accord- 
ing to Mr. Raymond’s memorandum, cite with approval the language 

°"H O’Hara. C What was that Chicago case? What did it say? 

\1 '! Corns'. What does it say? 

M-' cSf?n ‘ Well it has to do with whether the court can review 
a Presidential order prohibiting a citizen air carrier to engage m foreign 
air t 'anspor tation and finally the court, at the top deve dc«dM that 

affairs, has ^variable intelligent* ^“^^Xll^able that 

seen #. Nor can courts sit in camera in order to be taken into Rxecuti 
“rifSS’is cited in the two lower court passport cases which are 

sHuo safe nt 

*°l!fr Cr 8o»™ d ir 0 wit 0 h to ftrtiier addition: The case came up 

’shah be KjeVlo 

th iiS wai providing for judicial review of any orilcr 

of .he CAB 
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f ’ Mr. Fascell. Exactly, but the court held, did it not — and I have 

i never read the case— that the order of the President, once entered,. 

I was not subject to judicial review? 

I Mr. Coffin. That is my understanding. 

| Mr. Fulton. Would, you yield further on the language of the 

I decision there? 

I believe the decision starts out by making a positive statement and 
then they add this phrase “nor can the court sit in camera. ” 

I; *■- Now, when that statement of the court ig contained in the clause, 

‘jnor,” that is an additional comment. 

Is that part of the necessary basic decision of the court on the issues,. 
! or is.it an obiter dicta that the court just added on in a casual way? 

Because that will have a great effect on whether I would give any. 
weight to that case in this connection. 

Mr. Coffin. I think your point is good and this is one of the major 
reasons that I wish to present this problem to the committee, because 
the two passport cases take this and give some weight to it. In the 
Dayton case, after citing this language, and right after this sentence, 
“nor can the court sit in camera” the district court, sitting on the 
passport case, continues; 

! In my opinion the court must accept the reasons advanced by the Secretary of 

State for not disclosing the source of the confidential information referred to and 
under the circumstances of this case the manner and use of confidential informa- 
tion accords with both the procedural and substantive due process. 

They didn't answer your question, but I think this committee has 
got to face the problem as to whether the caveat about sitting in 
camera is dictum or is part of the law of the land because this did 
come from a Supreme Court decision. 

Mr. Fulton. You see, the ban on the disclosure is one thing, and 
the ability of the court to sit in camera is another. 

Mr. Coffin. I agree. 

I Mr. Fascell. mil the gentleman yield at that point? 

I think that the case and his analysis raises a more important 
question and I want to commend the gentleman for making it possible 
to bring this discussion about before the committee. 

* The more important question would be whether Congress, by stat- 

ute, grant the right of court review in attempting to protect the con- 
stitutional rights of an individual, in fact can do that, and whether 
or not actually does so since the cited case seems to say the decision 
of the Secretary of State, would not bo reviewable by any court. 

Mr. Coffin. This, I think, is a very deep problem. 

Mr. Fulton. And may I compliment the gentleman on his excellent 
statement. We are glad to have the witness here. 

Mr. Fascell, Won’t you agree that is the primary issue involved? 

Mr, Coffin. I agree. 

Mr. Chairman, I have accomplished my purpose, which is to pin- 

E oint the legal problems involved in this very narrow area of what 
ind of judicial review shall be provided for in passport legislation. 

As I say, I feel personally we should have a judicial review of the 
record. 
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”, I fe il, secondly, that it is unrealistic to give a court a resume and 
then tj ask it to take the initiative in getting the rest of the record, 
the closed record. 

But 1 do feel there are some very serious constitutional questions 
here that both Mr. Fulton and Mr. Fascell have spotted. 

. Mr. Fui/rox. Could we ask you to put the statement from the 
Library of Congress in the record? 

Mr, Coffin. It is in the record. 

■ Mr. Carnahan. Are there further questions? 

If not, the committee will stand adjourned, subject to the call of 
the Clijur. " 

(Whereupon, at 12:35 p.m., the committee was adjourned, to 
recont ehe at the call of tho chairman.) 

* -> > t • 



i • ■ ■ . • ' • \ 
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APPENDIX 


1 Department ov State, 

‘ 1 Washington } April 10, 1959. 

Hern, Thomas E. Morgan, . 

Chqirrnaii, Committee on Foreign Affairs, 

House of Representatives. 

Dear Mr,, Chairman: Reference is. made to your request of March 25, 1959, 
for the comments of the Department of State on nine passport bills, which have 
been referred to your committee. These bills include H.R. 55 and six others 
(H.R. 1919, H.R. 5575, H.R. 5948, H.R. 5951, H.R. 5954, and H.R. 5956) which 
g.re identical with the language of H.R. 55. Comments on the two remaining 
bills (H.R. 2468 and H.R. 5455) are being prepared, but, in view of the fact that 
H.R. 2468 apd H.R. 5455 raise certain other issues of a broader scope, the Depart- 
ment will submit its comments on those bills at a later date. The comments 
Which follow are therefore addressed to H.R. 55, which was the first passport bill 
introduced, and are equally applicable to the other six identical bills. 

H.R. 55 is apparently designed to provide legislative authority for a policy 
Which the executive branch followed over a period of many years. As you will 
recall, the Supreme Court ruled in June 1958 that the Secretary’s regulations 
embodying the Executive policy of denying passports to supporters of the world 
Communist movement were invalid because of a lack of specific legislative author- 
ity. The Department is convinced that the policy is both necessary and correct, 
and therefore wishes to support legislation which is deemed adequate to achieve 
the objective. 

Promptly after the Supreme Court decision, the administration submitted a 
draft bill to the 85th Congress, which, if enacted, would have authorized the 
denial of passports to certain persons who knowingly support the Communist 
movement. The administration bill, introduced in the House as H.R. 13318, did 
not confine itself to this problem, however, but represented a substantial revision 
of existing passport laws and regulations and specified grounds for individual 
passport denials in addition to those pertaining to Communist activities. 

, Hearings were held by your committee on the administration bill and other 
passport bills referred to your committee. As a result of those hearings and of 
hearings conducted by the Senate Committee on Foreign Relations, it became 
apparent that a narrower approach was desired by the Congress than was repre- 
sented by the administration bill. This conclusion was confirmed when your 
committee by a unanimous vote favorably reported H.R. 13760, which was limited 
in scope to the denial of passports to members of the Communist Party and other 
persons engaged in activities in furtherance of the international Communist 
movement. H.R. 13760 was amended on the floor and, as amended, was passed 
by the House. . That same bill, as amended, was reintroduced in the 86th Congress 
as H.R. 55, and is the subject of this letter. 

, The Department still considers that the enactment of legislation along the 
broader lines of the administration bill introduced in the last Congress would 
be in the public interest. Nevertheless, the Department agrees that the lack 
of legislative authority for the denial of passports to supporters of the Communist 
movement continues to be the most urgent current problem in the passport field. 

As. the Secretary said in his letter of July 7, 1958, when transmitting the admin- 
istration’s bill to the 85th Congress: “ I think there can be no doubt in anyone s 
mind that we are today engaged for survival in aTntter struggle against the inter- 
national Communist movement. Congress itself has so concluded in numerous 
statutory findings and congressional reports. The international Communist 
movement seeks everywhere to thwart U.S. foreign policy. It seeks on every 
front to influence foreign governments and peoples against the United States and 
eventually by every means, including violence, to encircle the United States 
and subordinate, us to its will. The issuance of U.S. passports to supporters 
of that movement facilitates their travel to and in foreign countries. It clothes 
them when abroad with all the dignity and protection that our Government 
m .h: i •' ■ \ ■, Vi', •. .. 1 V e ‘ njW,.:l69 " ■ A. 
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affcrds. Surely our Government should be in a position to deny passports to 
suc'V persons.” 

T hese words are just as valid today. Indeed, the prediction made in July 1958 
by )fficers of the Department that such persons would hasten to take advantage 
of the breach in our defepsgs by promptly obtaining passports has proved true. 

Tlje Department is therefore in general agreement with the principles reflected 
in ITjft. 55 and supports the bill. The Department would like, however, to s.ug- 
f gesl certain revisions and additions, as set forth in the attachment to this letter. 

The phanges suggested in the attachment are Based on experience in the operating 
of a passport security program and on the Department’s familiarity with judicial <*• 

decisions, in -yds area, Jhpse modifications are submitted in the interest of 
obtaining the most adequate legislation for the desired purpose. 

It will be noted from a comparison of the text of H.R. 55 with the Department’s 
suggested language that several of the revisions and additions are minor in nature. 

So lengthy comment is necessary here in regard to the minor changes. The more 
impirtant modifications, however, do require explanatory comment. 
v ‘ The Department believes that section o of H.R. 55 should be divided into two 
'SUbi ectiona, (a) and (b), the first to be the authorizing provision which would 
jrgst 4b the congressional findings of the dangers in the use of passports by persons 
SyllC pngage in activities in support oi the international Communist movement, 
cub ieption (b) would then specify the evidentiary matters which must be con- 
Mde-ed in reaching the conclusion that adverse passport action is justified. ^It 


Mil pp recalled that the opinion of the Supreme Court in Kent and Briehl v. 

■Dul es referred to the necessity of adequate standards in any legislation which 
might be enacted to delegate this type of authority to the Secretary of State. 

Seqtjon 7 of H.R. 55 would authorize the Department to require a passport 
i app leant not only to affirm or deny under oath his membership in the Communist 

’farl y but, also to explain the circumstances of any such membership and to 
describe. p.ny other activities in support of the Communist movement. The 
Department considers that the scope of the inquiry thus authorized is so sweeping 
that the provision might not withstand a claim of invalidity for reasons of vague- 
j Pegs The Department ‘would, therefore, suggest limiting the purpose of the 

] affidavit to membership in the Communist Party. 

I ; Section & of TDK; 55 raises the -whole matter of administrative and judicial 

! review of adverse passport action to determine whether there has been any 

| price fiStitutional infringement of the right to leave the United States. It also 

false S the related question of disclosure of confidential information and of investi- 
K&tiee methods and sources. 

• Ir The interests of complete protection of the individual’s rights to the pre- 
cede ral dpe process required by the fifth amendment to the Constitution, the 
Dep irtment deems it advisable to have both the administrative and the judicial 
I revii ifr proceedings. established by statute in as much detail as is feasible. It will 

b,e recalled that the administration bill submitted to the last Congress contained 
(jerts .{n procedural provisions which had been approved by the Attorney General. 

The Department suggests that those provisions, with a few technical changes, be 
ipco pbrated into H.R. 55 in place of present section 8. The attachment to this 
letter contains as title II the text of provisions which the Department believes 
typif 4 provide the best protection of the individual citizen against any possibility 
of unconstitutional infringement of his right to leave the United States. 

' With reference to the complex problem of the use of confidential information, 
fhe Department must oppose any provision, such as the present wording of 
Section 8 qf H.R, f>5, which might require the Secretary to make his determination 
' oh a particular passport application only on the basis of information and. sources 

thereof ‘which could be disclosed in open court. If such a requirement were to be 
Inch uqd ih a law authorizing denial of passports to supporters of the Communist 
InoY -f^dnf, pas&pbrts would have to be issued to most if not all of the persons 
against whom the Taw would be directed, and the entire legislative policy would 
thus _bb frustrated. v Almost without exception, cases in the Communist area 
fnvo'ts cofilideiitiaVinformation and investigative sources. The Government has 
a legitimate interest in maintaining investigative sources and methods, as well 
as SC djlrity and intelligence relations. There are no practical alternatives, in the 
pperwion of a travel control program directed at the proponents of the inter- 
batiojjal Cpmmunist movement, to the authority to use confidential information 
tf .nejhpsary', when confrontation of all witnesses and full disclosure would impair 
confi dgntial sources and ‘methods and thereby adversely affect the national 
iecu fty or the conduct of foreign relations. 

' The provisions regarding use of confidential information which are contained 
in tl e attachment to this letter, like the other procedural matters, have been taken 

v |vT; ‘ f ^ ‘ 
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in large measure from the administration bill introduced in the 85th Congress, 
They represent the considered judgment of the executive branch as to the desirable 
balance b.et.ffe.en the procedural protection of the individual citizen’s rights and 
the protection of the national security. ' It will be noted that the language sug- 
gested by the Department goes beyond the present state of the law on the issue 
of confrontation and full disclosure in passport matters and would require the 
Department to furnish the passport applicant a fair rCsumd of whatever confi- 
dential information on which it may be necessary to rely in substantiating the 
denial of the passport. Such a summary would give the passport applicant the 
data hq would need in order to prepare his rebuttal of the evidence tending to 
bring him within the provisions of the statute without compromising the Govern- 
ment's confidential sources and methods. 

I hope the foregoing comments will be of assistance in the committee’s con- 
sideration of the pending bills. Simply stated, the Department needs legislative 
authority which will allow the Secretary of State to deny passports to hard core 
supporters of the international Communist movement. The Department believes 
that such denials should take place only in accordance with due process of law, 
and that the authority should be used only against those who knowingly engage 
in activities in furtherance of the international Communist movement or who 
are going abroad for the purpose of engaging in such activities and whose travel 
abroad would constitute an actual danger to the United States. The Department 
does not seek this statutory authority in order to stifle criticism abroad of this 
Government or its policies. The Department seeks only the capacity to protect 
the United States by denying passports to those relatively few hard core, active 
Communist supporters whose travel abroad actually constitutes a danger to the 
United States. 

Should your committee desire further explanation of any of the foregoing mat- 
ters, either by letter or orally, the Department will be glad to cooperate to the 


maximum extent. 

The Bureau of the Budget has advised that it has no objection to the submission 
of this report, 

Sincerely yours, 

William B. Macpmber, Jr., 

’ Assistant Secretary. 


A BILL To provide for denial of passports to supporters of the International Communist movement, for 
review ot passport denials, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That 

Title I — Denial of Passports to Supporters of the International 
Communist Movement 

Section 1. The Congress finds that the international Communist movement of 
which the Communist Party of the United States of America is an integral part, 
seeks everywhere to thwart United States policy, to influence foreign governments 
and peoples against the United States, and by every means, including force and 
violence, to weaken the United States and ultimately to bring it under Communist 
domination; that the activities of the international Communist movement consti- 
tute a clear, present and continuing danger to the security of the United States, and 
Seriously impair the conduct of the foreign relations of the United States; that 
travel by couriers and agents is a major and essential means by which the inter- 
national Communist movement is promoted and directed; that a United States 
passport requests other countries not only to permit the holder to pass freely and 
safely but also to give all lawful aid and protection to the holder and thereby facili- 
tates the travel of such holder to and in foreign countries; and that in view of the 
history of the use of United States passports by supporters of the international 
Communist movement to further the purposes of that movement, the issuance of a 
passport to, or the possession of a passport by, persons described in Section 2 is 
Inimical to the security and to the conduct of the foreign relations of the United 
States and therefore passports, should not be issued to or held by such persons. 

Skc. 2. (a) In accordance with the findings in section 1, the Secretary of State 
is authorized to refuse to issue a passport, or to revoke a passport already issued, 
to any person as to whom it is determined on substantial grounds that he know- 
ingly engages in activities for the purpose of furthering the international Com- 
munist movement, unless such person demonstrates to the Secretary, by clear 
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'tad^jJSnVlHfipg evidence, that his activities abroad would not further the purposes 
of fUCh movement. ,, ... , .. .. . . ' 

(b) The Secretary shall consider as evidence of activities in furtherance of the 
'international CpnypVjP^Xpipyenient, within tire meaning of subsection (a): 

' (i) present membership in the Communist Party or former membership 
‘terminated jmdef .Sy^HBl^tappes wlpplj .reasonably warrant the conclusion 
' 'that the person continues to act knowingly in furtherance of the interests 
*apd i}hd e r. tfie dl?cipli n ehf the Communist Party; 

T | T(ii) activities under circumstances which reasonably warrant the conclu- 
sion that, ft, person, regardless of the formal state of his'affiliation with the 
, Communist Party, is knowingly acting under the discipline of the Communist 
Party, or as a result of the direction, domination or control exercised over 
' him.by the international Communist movement; 

t .(iii) other facts which reasonably warrant the conclusion that the person 
going or Staying abroad to conduct activities for the purpose of furthering 
e dif feypstg ]pf_^,c .iotecuational* Comnuinist ,dipvetncptj dd 
; Se£. ? , ..Th,6.^cy.ftt s ary_ of State may require, as a prerequisite to the issuance, 
.Ten iy,al of exte.n^iom .of a.passport;, that the applicant subscribe to and submit a 
•TO^liep statentent duly Verified by his oath or affirmation as to whether he is or 
Jagg MehVwlfhin hep yqarg .prior to filing his application a member of the Com- 
.. . . . .. . ... 

~ Safi. "4. The provisions of this Ti tle shall continue in effect until the termination 
M ;no national emergency established by Presidential Proclamation No. 21)14, 
j)y'< ^uiber. l6, 1956, ’64 Stat. A 454. ^ M 

jTJxtle II — Procedure for Passport Denial and Review Tiiesepf 

Sec. 5. Upon application therefor, duly completed, and upon compliance 
wit r.any requirement under the provisions of Section 3 of Title I of this Act, a 
pas fbort Shall be issued to any person qualified under Section 212 of Title 22 of 
the United States Code (32 Stat. 386), or the applicant shall be informed in 
writing of a denial thereof, within ninety days after the receipt of such application. 
If a. passport is denied, revoked or restricted for any reason other than rion- 
citi :enship or geographic restrictions of general applicability ; the pssport applicant, 
.pr hplder shall bgjnforrned iil.writing of the reason, as specifically as is consistent, 
with considerations, of (lftii.onftl’ security and (foreign relations, and of the right 
to £ hearing before the Passport Hearing Board in accordance with the provisions 
of this Title- Notice. of tli.e denial or revocation of a passport under the terms of 
Title. _I of this Act stall, specify the paragraph or paragraphs of Section 2(b) 
of Title I on the basis of which the passport is denied or revoked. 

Sec. 6. There shall be established within the Department of State a Passport 
Hearing Board consisting of three officers of the Department to be designated by 
the Secretary of State. This Board shall have jurisdiction in all cases wherein a 
heating is requested in writing within thirty days after notification of the denial, 
revocation, or restriction pf a passport, for any reason other than noneitizenship 
of i.edgraphicarrestfictibns of general applicability. The Board shall hold a hear- 
ing within ninety days after the receipt of the request unless such time limit is 
%'xlocdcd at the request of the party. The officers who present the case of the De- 
tiftr ifneftt of State to the Board shall not otherwise" participate in the delibera- 
tioi 5 or recommendatipn^pf the Roard. , ' . ' " . ' t y 

• • EEC. 7(a). The Secretary shall establish and make public rules which shall 
■gcjd >*f $ to the individual ja proceedings before the Board the following rights: 

. ' ' ( Q To appear in person and to be represented by counsel; 

• (2) To testify in his own behalf, present witnesses and offer other evidence; 
r . |ij To ’cross-examine witnesses appearing against him at any hearing at 
Vhi <m he .Qrjfiis counsel is present and to examine all other evidence which is made a 
pftfjof the open* record; 

y ft) To examine a copy of the transcript of the open proceedings or to be fur- 

|iillii3 a qopy upon "request. ' ^ : 

• ' I© In order ‘to .protect’ ' information, sources of information," and investigative 
mevj'ods, "disclosure’bf which would have a substantially adverse effect upon the 
National .Sejurity "or_ tlie .con duct of foreign relations^ the Board. may at any time 
Cdfi slder Of al or djicumeqj.^ry'evideiice without making such evidence part of the 
bhf djrfcBfd." Prior to completion of its proceedings, the ’Board shall furnish to 
the Jjj clivHuaJ ' a 'f4sunj!6‘ pf any such evidence, and'snall certify ‘that it is a fair 
.■-"jSsiipli. The Board shall take into consideration 'the individual’s inability to 
challenge information of which he has not been advised in full or in detail or to 
attack the credibility of sources which have not been disclosed to him. 
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-§!& 8, Within sixty days after completion of its proceedings, the Board shall 
' make written findings, conclusions, and recommendations, which shall be trans- 

, initted with the entire record to the Secretary of State who shall make the final 

administrative determination. If the recommendation of the Board is adverse 
to the individual, a copy of the recommendation and of the findings and conclu- 
i Ktons Which are based upon the open record or upon the rfisumfi of any evidence 

Hot made part of the open record, shall be furnished the individual, -who may 
Within twenty days following the receipt thereof submit to the Secretary written 
objections thereto. The Secretary shall base his determination upon the entire 
; record submitted to him by the Board, including all findings and conclusions, and 

Upoft any objections submitted by the individual. In appropriate cases, the 
secretary may remand a case to the Board for further proceedings. In the event 
he takes action adverse to the individual, the Secretary shall make appropriate 
l Written findings and conclusions. 

j - ^'Sbc. 9. The United States District Court for the District of Columbia shall have 

i jurisdiction to review any final determination of the Secretary of State under sec- 

tion _8 of this Act to determine whether there has been compliance with the 
provisions of this Act and of any regulations issued thereunder. In any such 
proceedings the court shall have power to determine whether any findings which 
are Stated to be based upon the open record are supported by substantial evidence 
contained in that record, or, in the case of a r6sum6 of evidence which was not 
made part of the open record in conformity with section 7(b) of this Act are 
! supported by the r6sum6 of such evidence, duly certified by the Board under said 

section 7(b). 

W^BC. 10. The provisions of the Administrative Procedure Act, as amended 
(5 U.b.C. ch. 19), shall not apply to proceedings under this title. 

Title III — Regulations 

Sec. ,11. The Secretary of State is authorized to prescribe regulations to carry 
out, the provisions of this Act. 


Title IV — Sepabability 

Sec, 12. If any provision of this Act is held invalid, the remaining provisions 
shall not be affected. 

Title V — Effective Date . 

Sec. 13. This Act shall take effect immediately upon its enactment. 


l • Department of State, 

, Washington, May 8,1959. 

Hon, Thomas E. Morgan, 

'Chairman, Committee on Foreign Affairs, 
ff.ouse of Representatives. 

: Dear .Mr. Chairman: I refer to your letter of April 27, 1959, with which you 
forwarded for the Department’s comments copies of H.R. 6537, a bill to provide 
for the denial of passports to persons knowingly engaged in activities intended 
10 further the international Communist movement. 

■ Examination of H.R. 6537 indicates that it is identical with H.R. 55 and with 
several other bills which hav.e been referred to your committee. 

: On March 25, 1959, you requested the comments of this Department on a 
number of passport bills, including H.R. 55 and bills identical with it. The 
Department replied on April 10, 1959, furnishing a report on H.R. 55 and identical 
bills. Tbe comments and suggestions contained in that letter and its enclosure 
therefore represent the Department’s views with regard to H.R. 6537. 

Thank you for forwarding copies of H.R. 6537. If there are any further 
questions, please do not hesitate to communicate with me. 

■ ' i Sincerely yours, 

/ 1 " ■ William, B, Macomber, Jr., 

i: - ■ i ' . -■ * ’ -A ■; . • W’fAssistant Secretary 

... . ‘ ’ r f-: d'jjff | (Eor the Secretary of State). 
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Department or State, 

; Washington, June 4, i 959. 

Hon. Thomas E. Morgan, 

Chair nan, Committee on Foreign Affairs, 

House of Representatives. 

De vr Mr. Chairman: Reference is made to your request of May 12, 1959, for 
the comments of the Department of State on H.R. 7006, a bill to provide for denial 
I of passports to supporters of the international Communist movement, for review 

of passport denials, and for other purposes. 

Under date of April 10, 1959, the Department furnished your committee with 
its views on H.R. 55 pointing out that it still considers the enactment of legislation 
[ along the broader lines of the administration bill introduced in the last Congress 

= to be preferable. However, the Department endorsed the general principles 

reflecied in H.R. 55 and supported the bill. In this connection certain revisions 
and 1 dditions were proposed to H.R. 55 which, the Department felt, would 
more adequately insure that the legislation accomplish the desired purpose. 

H It 7006 incorporates the suggested revisions and additions proposed by the 
Department in its comments of April 10 on H.R. 55. Accordingly, the Depart- 
ment strongly supports H.R. 7006 and favors its early enactment into law. 

. . The jeopardy to the national security which is manifest in the unrestricted travel 
of Co nmunist Party leaders, officials, and avowed members is a matter of deep 
conce n to the Department. It is the Department’s strong belief that prompt 
and a {equate legislation in this area is essential to our national interests. _ 

The Department hopes that your committee will see fit to hold hearings on 
passport legislation at an early date, and would be most anxious to have appro- 
priate representatives testify in support of H.R. 7006 or similar legislation. _ 

The Bureau of the Budget has advised that it has no objection to the submission 


of thi i report. 

Sincerely yours, 


William B. Macomber, Jr., 

Assistant Secretary. 


Department of State, 
Washington, August 4, 1959. 

Hon. Thomas E. Morgan, 

Chair nan, Committee on Foreign Affairs, 

Housi of Representatives. 

De\r Mr. Chairman: I refer to my letter of April 10, 1959, and its enclosure, 
in rerly to your request of March 25, 1959, for the Department’s views on nine 
passp )rt bills which have been referred to your committee. You will recall that 
the Department's comments and suggested revisions of April 10 were addressed 
only to II.R. 55 and to six' other identical bills, because the subject matter of those 
bills was limited to the denial of passports to supporters of the international 
Comr mnist movement. _ _ , TT t, ,, 

Thu Department has now completed its study of H.R. 2468 and H.R. 5455, the 
two r imaming bills of those listed in your letter of March 25, 1959, and appre- 
ciates this opportunity to furnish its comments regarding them. 

Ceitain observations of a general nature, applicable to both bills, may be made 
first followed by comments on other important provisions of each of the two bills. 

Bolh H R 2468 and H.R. 5455 are apparently intended to authorize the secre- 
tary of State to deny, revoke, or restrict passports applied for or held by certain 
nationals of the United States. The grounds upon which such action could be 
taken by the Secretary include, on the one hand, knowing support of the inter- 
national Communist movement and, on the other hand, other reasons not neces- 
sarily related to Communist activities, such as attempts to evade justice and 
activities prejudicial to the national security. , 

■ As stated in my letter to you of April 10, 1959, the Department believes that 
the’ lack of legislative authority for the denial of passports to hard-core, active 
suppe fters of the Communist movement is the most urgent current problem in trie 
passport field The Department is therefore in complete agreement with this 
objective of both H.R. 2468 and H.R. 5455 and firmly supports congressional 
actioi directed toward granting sucli authority to the Secretary. 

As in the case of H.R. 55 and the bills similar to it, however, the Department s 
past experience in the operation of a passport security program, and familiarity 
with udicial decisions in this area have prompted close examination of the provi- 
sionsof various passport bills relating to the denial to supporters ot the interna- 
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j tional Communist movement with special regard for the adequacy of the provi- 

sions to accomplish the objective and for their constitutional validity when chal- 
1 lenged in court, if enacted. 

In commenting on H.R. 55 and companion bills, the Department forwarded to 
you with its letter of April 10, 1959, the text of a suggested revision of those bills 
Which contains all of the points deemed imperative by the Department to achieve 
workable and valid legislation authorizing the denial of passports to persons who 
knowingly engage in activities in support of the Communist movement. Rather 
than to attempt here to analyze the pertinent provisions of H.R. 2468 and of 
* H.R. 5455 and to rephrase those provisions to meet the requirements mentioned 

above, I believe it will be more helpful to refer to the attachment to the Depart- 
ment’s letter cited above. While there is much in the provisions relating to pass- 
port controls on the travel of supporters of the Communist movement in the two 
1-5 - bills now under discussion with which the Department is in accord, the detailed 

j language and format of the proposed revision of H.R, 55, previously submitted, 

j represents the Department’s position on this aspect of all passport bills pending 

in your committee. 

In my letter to you of June 4, 1959, commenting on H.R. 7006, it was observed 
that this bill incorporates the suggested revisions and additions proposed by the 
Department in its comments of April 10 on H.R. 55. The Department strongly 
supported H.R. 7006 and favored its early enactment into law. 

The second principal area of concern common to both H.R, 2468 and H.R. 5455 
is that of providing legislative authority for the denial of passports on grounds not 
necessarily related to activities in support of the Communist conspiracy. Thus, 
subsection (c) of H.R. 2468 would authorize the Secretary of State to deny, revoke 
or restrict the passport of any person whose activities abroad would violate the 
laws of the United States, be prejudicial to the orderly conduct of foreign relations, 
or otherwise be prejudicial to the interests of the United States. Section 4, sub- 
section (2) to subsection (5) inclusive, of H.R. 5455, taken in conjunction with 
section 6(b) and section 15(a), would authorize the Secretary of State to deny, 
revoke or restrict the passport of any citizen whose travel would violate State or 
Federal laws, aid in evading civil and criminal judicial process or be prejudicial to 
the national welfare, safety or security. 

! ; In this connection, it will be recalled that the Department submitted a draft 

passport bill to the 85th Congress, introduced in the House of Representatives 
on July 7, 1958, as H.R. 13318, and referred to your committee. That bill, if 
enacted, would have specified a number of grounds upon which passports could 
be denied to individuals, the most comprehensive of which were that an individ- 
ual’s activities or presence abroad or possession of a passport would “(i) be in 
violation of any law of the United States or of any State or Territory, or any 
order issued by any court in the United States; (ii) seriously impair the conduct 
Of the foreign relations of the United States; or (iff) be inimical to the security of 
j the United States.” These grounds are similar in objective to those contained in 

the above cited provisions of H.R. 2468 and H.R. 5455 and the Department con- 
tinues to believe that legislation along these lines is desirable. 

It will be recalled, however, that your committee, in unanimously reporting 
H.R. 13760 favorably to the House, commented in the report thereon (Rept. No. 

, 2684, 85th Cong., 2d sess.) that the administration’s bill (H.R. 13318) had not 

received favorable action because of its broad implications and because of dissatis- 
faction with certain of its provisions. It is understood, on the basis of the hear- 
ings in which the Department’s representatives participated, that the unsatis- 
factory implications and provisions of the administration bill were considered by 
j some members of your committee to be precisely the broad provisions cited above. 

Both H.R. 2468 and H.R. 5455 contain language (prejudicial to the orderly 
conduct of foreign relations or to the interests of the United States, or to the 
national welfare or security) which would appear to be even somewhat broader in 
terminology than the similar provisions of the administration bill in the last Con- 
gress. The Department would not wish to risk failure of enactment of effective 
passport legislation applicable to supporters of the international Communist 
■movement because of the presence in the bills of broader language which deals 
with less urgent legislative problems. 

_ It should be made clear, however, that the Department considers broad legisla- 
tion such as H.R. 13318 submitted by the administration to the last Congress to 
be still desirable. 

In the event your committee wishes to give further consideration to provisions 
which would authorize the Secretary by statute to deny passports on certain broad 
grounds not necessarily related to Communist activity, then the Department 
suggests the use of the language quoted above as contained in the administration 
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hill subjnitkd to the 85th Congress, which was drafted jointly by the Department 
o.f St lie and tlie department of Justice and has the approval of the Attorney 

Qgjjg ’ft J. 

o! A 1 hird abjective which is common to both II. R. 2468 and H.R. 5455 is that of 
prohibiting the travel of IT. S. nationals to certain countries or areas when deter- 
mine' Lto be necessary in the national interest by the President or by the Secretary 
e). Silk* mvft. 2468, subsecl (e)(2): H.R. 5455, secs. 16 and 17). The Depait- 
ment of State supports this objective because it may be necessary from time to 
tjjpe, fn the interest of the conduct of our foreign affairs, to prohibit the travel 
gf gjt jen? generally to certain specified areas. Although the Department believes 
tfi f, has at present both inherent and statutory authority for this purpose, it 
spiOuti iSe ijgsirable to have it spelled out specifically by statute, 
j ,.Th e ^Department findsj'however, that the provisions of both H.R. 2468 and 
hJr, 5 45 5 pertinent to this subject would create serious difficulties of administra- 


ttQn and enforcement if enacted. For example, although subsection (e)(2) of 
y.R. 2468lcohtgmpffites that the passport shall be the means of controlling travel 
to particular areas and declares unlawful travel in violation of any restriction 
Contained in the passport, no penalty is provided for wilful violation of area travel 
fipntiolg where ho passport is used. Sections 16 and 17 of H.R. 5455.provide for 
gene) al limitations on travel to particular countries whenever the President makes 
ait affiropriate finding that such travel restriction is in the national interest. 
How oyer, the restriction with reference to any particular area or areas would 
term nafc automatically in 1 year unless renewed by an act of Congress. Condi- 
tions in particular areas may well require the continuation of such travel restric- 
tions longer than 1 year and the executive may have information, not readily 
avail itue to. the legislative branch, which especially qualifies him to make such 
decisions without the possibility of incurring the delays inherent in the legislative 

^ In view of the difficulties which would arise if the general travel restriction 
pro vsion s of either Tt . R . 2468 or H.R. 5455 were to be enacted, the Department 
belie /es that the following language would be more adequate to achieve the 
pfejet five and suggests that it be substituted for the pertinent provisions of the 
two bjfls under discussion: . 

pA'Sae. (A). In the event that the Secretary of State makes a determination 
jiat the .United States Government is unable to provide adequate protection to 
persons traveling in particular countries or areas, due to the lack of diplomatic 
ffilat ons or due to disturbances within such countries or areas, or that travel of 
Unit xT States nationals 'to or in such countries or areas would seriously impair 
tliQ foreign relations or foreign policy of the United States, he may pu.bl.ish such 
detei nppation and may cause notice thereof to be stamped on each passport 
■ then 'liter Issued, renewed or amended. 

. , “gen, (B). No United States national shall travel to or m any country or area 
which has been designated by the Secretary of State in a determination made and 
published under section (A), except that in the national interest the Secrete.ry 
rhay Wake exceptions to geographical limitations of general applicability ;:or 
particular categories of persons. . . , .... , , .... 

.offfcec. (C). Any person who violates the provisions of section (B) shall be guilty 
of a njqsdemcanor and upon conviction be punished by imprisonment for a period 
UOt exceeding one year or by a fine not exceeding $1,000, or both.’ 

-r-The foregoing comments and suggestions apply, as already indicated, to the 
major objectives common to both H.R. 2468 and H.R. 5455. Certain other pro- 
YjgiCiis of H.R, 2468 could possibly be improved by careful revision in order to 
expr sll* the intention more clearly and to meet objections of a legal nature, out 
the Department has suggested above the language deemed most suitable to 
achieve the three most important objectives of H.R. 2468, namely, control of the 
tfavij of supporters of the Communist movement, denial of passports on foreign 
relations ah<f national security grounds, and statutory authority for restrictions 

on travel by Americans to or in particular areas of the world. 


obpC'Md. 'This proposal is contained in section 7 of the bill, entitled ii/;stabli3n- 
ment'of ‘The United States Passport Service’,” which would elevate the .1 assport 
Office Jo tKe'status of asemiaulonomous “service” reporting directly to an Under 
Seer 3 ,tflry of State, thereby circumventing the authority of the Deputy Under 
Seer aary for Administration and the Administrator of the Bureau of Security 
and Consular Affairs. ., , .. 

• inX. re, Department opposes this proposal because, if enacted, it would prescribe 
by statute the organization, status, and functions of the “Passport Service and 
thus deprive the Secretary of State of his discretion to organize his Department. 

i- . ‘ " ' ‘ : 1 : , I 
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4s he deems necessary. Such action is not only contrary to general Govern- 
mental practice but would represent a major retreat from sound administrative 
policy. It is also contrary to the principles laid down by the first Hoover Com- 
mon in the following words: “Each Department head should receive from the 
Congress administrative authority to organize his department and to place him in 
Control of its administration. * * * [T]he Department head should be given 
authority to determine the organization within his department. * * *” (Recom- 
hiendations Nos. 18 and 20 of the Report on General Management of the Executive 
Branch) . Several reorganization plans based upon these recommendations have 
been, appro ved by the Congress. 

** The Department also opposes section 7 of II.R. 5455 because its enactment 

would place an additional heavy burden on the Under Secretary and would deprive 
him of time and energy which should be available for important foreign policy 
problems. Policy guidance and direction on matters relating to the operation 
,3 of the passport program is being given to the Passport Office by the Administrator 

\ t of the Bureau of Security and Consular Affairs in the first instance and by the 

' Deputy Under Secretary for Administration whenever appropriate. The De- 

partment believes that this sound organizational pattern should not be changed. 

Subsections (b), (c) and (d) of section 7, which would prescribe by legislation the 
status and functions of the “Passport Service’’ and its Director, raise serious 
questions as to the degree of authority which the Secretary or Under Secretary 
of State would actually have over the Passport Service. For example, passport 
agents are now appointed under the authority of the Secretary, but subsection (d) 
would, authorize the “Director of the Passport Service” to appoint such agents. 

It. should be borne in mind that, although the Passport Office has done a splendid 
and effective job in its chief business of servicing the traveling American public, 
its degree of authority is similar to that of other operating offices within the 
Department which also provide services to the public and which are not responsible 
for policy decisions. 

Moreover, the Department objects to the provision contained in subsection (e) 
of section 7, according to which the proposed “United States Passport Service” 
would be “responsible for the administration of laws and regulations relating to 
the nationality, protection, documentation, and supervision of international travel 
of United States citizens and nationals * * *” 

First of all, the Department of State has no interest in “supervising” the inter- 
national travel of Americans and finds the concept both repugnant and impossible 
i to administer if it is intended to mean surveillance of individual American citizens 

visiting foreign countries. If it is intended to refer to promotional activities 
relating to American travel abroad, there already exists an Office of International 
Travel .within the Department of Commerce which is charged with precisely 
that responsibility. The work of the Office of International Travel is of interest 
ftnd concern to many areas of the Department of State, not merely to thePassport 
Office, and effective coordination exists between the Department- of Commerce 
and this Department on matters relating to the facilitation of international travel: 

The Department believes that the monetary and business aspects of international 
travel are and should remain the sole responsibility of the Department of Com- 
merce. . The Department further believes that the present allocation of responsi- 
bilities in the fieid of foreign travel between the Departments of State, Justice, 

+ and Commerce is in accordance with their respective areas of jurisdiction and 

should not be transferred or merged. 

Secondly, the diplomatic protection of American citizens abroad is an integral 
part of the conduct of our foreign relations, for which not merely the Passport 
Office but the entire Department of State and its Foreign Service establishments 
are responsible. 

Finally the laws and regulations pertaining to the nationality and documentation 
of American citizens are in very great part the responsibility of the Attorney 
General and the Commissioner of Immigration and Naturalization. The Depart- 
ment of State would not favor assuming those responsibilities which are properly 
lodged elsewhere. 

In connection with section 7 of H.R. 5455 it should bo pointed out that, as a 
matter of administrative policy, the Department favors vesting in the Secretary 
'of State all authorities and responsibilities now vested by statute in subordinate 
officers or offices of the Department. 

H.R. 5455 (sec. 10, first sentence) also proposes to raise the total of fees for 
executing a passport application and issuing the passport to $12, $2 more than the 
present fee. Such an increase is not required by the present cost of issuance and 
would not be in line with the President’s policy of facilitating travel or with the. 
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3 ■ , 

j recommendation of Hon. Clarence B. Randall in his "Report on the Facilitation, of 

j International Travel.” 

. Tile Department favors the proposed amendment of 22 U.S. Code, Bection 217, 
to extend’ the maximum period of validity of a passport from 4 years to 5 years 
(H.R. 5155, see. 9). H.R. 5455 (sec. 11) would continue the present provision of 
| ■ law requiring the issuance of free passports to seamen. The Department has 

j proposed recently the repeal of the statutory exemption for seamen from the pay- 

j mer | of governmental fees (sec. 12 of the act of June 26, 1884.) Accordingly, it 

i is recommended that this provision be omitted from section 11. 

j -H, is hoped that the foregoing comments will be of assistance to you and your 

j Cpir ftflttee in the consideration you will give to passport bills which have been 

f referred to your committee. If additional comments are desired on any aspect of 

there 'or other passport bills, the Department will be glad to comply with your 
1 qra’ of written request. 

- . 1 'fie Bureau of the Budget has advised that it has no objection to the submission 
of this report. - 

Sincerely yours, 

. r„ , , . , William B. Macomber, Jr., 

. . : . , Assistant Secretary . 


: , ; ' • .Department op State, 

,, , Washington, August 4, 1959. 

Hoip Thomas E. Morgan, 

Chiirman, Committee on Foreign Affairs, 

Hi use of Representatives. 

Dear Mr. Chairman 1 : 1 refer to your letter of July 30, 1959, requesting: the 
comments of the Department of State on H.R. 8329, a bill to provide standards 
foi the issuance of passports, and for other purposes. 

The Department forwarded to your committee on April 10, 1959, its comments 
eofternittg H.R. 55 and six other identical bills, expressing general agreement 
Witlr the principles reflected therein and suggesting certain revisions and addi- 
tions in the interest of obtaining the most adequate legislation to accomplish the 
purpose intended. Subsequent^, H.R. 7006 was introduced which incorporated 
the revisions and additions proposed by the Department, and on June 4, 1959, 
ycur committee was advised that the Department supported H.R. 7006 and 
favored its early enactment into law. 

- (Jffie Department has endeavored to make its position clear in the matter of 
piiaport legislation. A comprehensive measure along the lines of the adminis- 
tration bill submitted to the 85th Congress (H.R. 1 3318) Is still believed desirable. 
The most pressing problem, however, is the need for legislation authorizing the 
Secretary of State, under appropriate procedural guarantees, to deny passports 
to persons knowingly engaged in activities in furtherance of the international 
Communist movement. It is statutory authority of this nature which the 
Supreme Court found lacking in the Kent-Briekl and Dayton cases. Such author- 
ity represents the minimum which the Department feels is essential to counteract 
the. danger to which we are exposed at present as a result of the ability of persons 
Udder Communist discipline to travel abroad in furtherance of the international 
Communist conspiracy. The President emphasized this fact in his communica- 
tion to the Congress of July 7, 1958. The Department consistently has urged the 
Congress to take action to fill this statutory gap. 

■ Tin the opinion of the Department., H.R. 8329 is inadequate in certain essential 
lehpects and is also unduly restrictive on the authority of the Secretary of State. 

'Basically, the Department feels that the grounds of national security enum- 
erated in this bill which would constitute reason for passport denial are inadequate 
1.0 Counter the existing danger. 

- /Section 103 of H.R. 8329 appears to represent an enumeration of the sole 
grdunds for the exercise of authority by the Secretary of State in the issuance of 
ragsporis to individual U.S. citizens. Such an exclusive enumeration would by 
■tmlssion, in the opinion of the Department, severely restrict the existing authority 
of the Secretary Of State to act on the basis of foreign policy considerations in the 
pjfssport field. It is significant to note that two recent cases (Worthy v. Herter 
and Frank v. Herter), decided by the U.S. Court of Appeals for the District of 
Columbia, upheld the Secretary of State’s power to restrict the _ geographical 
■Validity of a passport on foreign policy grounds. The Department is firmly con- 
vinced that any comprehensive passport legislation must preserve the Secretary of 
State's authority to act, in the consideration of individual passport cases, on the 
Basis of reasonably anticipated harm to the foreign relations of the United States. 
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Section 103(a)(3) of H.R. 8329 enumerates three grounds on which travel may 
be restrained and passports denied as being dangerous to the national security. 
The Department subscribes to the validity of these grounds, but believes that the 
exclusion of all other grounds would leave the national security inadequately 
protected. The Department seriously doubts that even dedicated, hard-core 
Communists could be refused passports under the provisions of section 103(a)(3). 
An .advance .showing that a particular Communist would, when abroad, engage in 
one of the narrowly defined activities endangering the national security, would be 
impossible in almost every case. The conspiratorial nature of the Communist 
movement, its clandestine operations, and its resources and apparatus (both legal 
and illegal) are facts which make an evidentiary showing of its members’ future 
actions highlyimprobable. In fact, a Communist might well get a passport long 
before he decides (or is ordered) to travel abroad; or he may not receive his 
instructions jurtil he arrives abroad. Additionally, we rarely have reliable infor- 
mation as to where a Communist is going, much less as to" wdrat he may do in 
furtherance of the Communist conspiracy when he gets there. Our experience 
teaches us that Communists frequently misrepresent the places they intend to go 
SaiTw,? 8 r t w£ rue P ur P° se of their travel. In this connection, under section 
201 (c)(1) of H.R. 8329, the Department would not even be able to inquire of the 
applicant as to the purpose or length of his contemplated travel. 

The Department believes that it presently possesses authority which section 
I0o(a) (3) of H.R. 8329 purports to confer. Accordingly, the Department feels 
that the national security provisions of H.R. 8329 would have to be broadened 
to deal effectively with the Communist problem. It seems clear to the Depart- 
ment that H.R. 8329 would not supply the legislative authority found lacking bv 
the Supreme Court in the Kent-Briehl and Dayton cases. 

I n this regard, it is noted that the bill passed by the House on August 23, 1958 
(H.R. 13760) was, and H.R. 55 and H.R. 7006 introduced in this Congress are 
designed, in the Department’s opinion, to supply the authority found lacking by 
™e. Supreme Court in the Communist area. H.R. 8329, however, contains no 
congressional findings as to the adverse effect which the issuance of passports to 
persons actively engaged in the furtherance of the international Communist move- 
ment would have on the national .security or the conduct of foreign relations, a 
matter which the Department considers an important element in any passport 
legislation. 

Moreover, section 201(c)(2) of H.R. 8329 specifically provides that the Secre- 
tary of State may not require the applicant to furnish any information with re- 
gard to membership in any organization which is not registered with the Sub- 
versive Activities Control Board, or with respect to which there is no final order 
m effect requiring such registration, in accordance with the provisions of the Sub- 
versive Activities Control Act of 1950. The fact is that no organization is regis- 
tered and no final order is in effect requiring registration of any organization 
Within the meaning of that act. The only organization which lias been the subject 
of. a petition by the Attorney General to require registration as a Communist- 
action organization is the Communist Party of the United States of America 
However, the proceedings against the Communist Party have been in litigation 
for more than 6 years and a final determination appears unlikely in the near future 
Consequently, section 201(c)(2). of H.R. 8329 would preclude the Department 
from requesting a passport applicant to furnish a statement even with regard to 
present membership in the Communist Party. The Department does not be- 
lieve that reliance upon this as yet inapplicable provision of the 1950 act is the 
best way to meet the Communist problem in 1959. 

(Respite the language of sec. 201(c)(2)) the provisions of section 
103(b) would appear to repeal by inconsistency section 6(b) of the Subversive 
Activities Control Act of 1950 (50 U.S.C. 785) which makes it unlawful to issue 
a passport to a member of an organization registered or finally ordered to register 
as a Communist-action organization. 

The Department feels that it would be desirable to have specific statutory 
authorization for the requirement of a sworn statement with regard to present 
or recent Com,munist Party membership. There can be no doubt about the 
deterring effect of such a requirement. The Department’s experience under its 
previous regulations and the situation which has developed since the Supreme 
Court decisions of June 1958 show clearly that few of the hard-core, dangerous 
Communists actually applied for a passport when such a requirement was in effect. 
-The Department has maintained the position that any legislation directed at 
the Communist problem which requires full disclosure of information and con- 
frontation of witnesses would be ineffective in operation and would likely create 
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an illusion that the travel of Communists would be controlled when such would 
•I: not m fact' lie ‘ihe case. H.R. 8329 recognizes this fact by the provisions made 

fei • ' in s 3 piion 304. However, the Department believes that the provisions of section 

n 304 should also specific/illy provide for the situation where full disclosure would 

5 ave.li substantial adverse effect upon the conduct of foreign relations as •'.veil 
ns op the national security ; even though foreign relations is a basic element of 
national security. Our foreign intelligence depends in large measure upon close 
CQO®Tation with other friendly governments, and we should not be placed m the 
dilenuna'.of either having to prejudice our arrangements in this area, or to disre- 
gard reliable information received through other governments. 

I .difficult problem is posed by section 307 of H.R. 8329, especially subsection 
(d) This section would place the district courts of the United States in the 
position of determining whether the disclosure of particular information would 
-haiCa substantially adverse effect upon the national security. Additionally, if 
the Departments suggestion as to section 304 is accepted, the court, would also 
; - tie 'P a position of determining whether the disclosure of particular information 

l wouH have a, substantially adverse effect on the conduct of foreign relations. 

1 g U (b a provision would require the judicial branch of the Government to substi- 

tut r its judgment for the judgment of the executive branch in an area where the 
executive has long been held to have broad constitutional authority subject to 
; -veri limited judicial review. , , ,, T . , , 

? / ybe Supreme Court’s holding in the Waterman case that the Judiciary could 

\ hqJ review determinations by the Chief Executive in an area where he has special 

i rfeS ISsibuitv, stated the situation cogently (333 U.S. at 111). _ 

‘ ^ The President, both as Commander in Chief and as the Nations organ for 

i for ;jgn WairOias available intelligence services whose reports are not and ought 

| to be published to the world. It would be intolerable that courts, without 

the relevant information, should review and perhaps nullify actions of the Rxscu- 
I tiyi taken on information properly held secret. Nor can courts sit in camera m 

t orc Sr. to be taken into executive confidences. But even if courts could require full 

disclosure, the very nature of executive decisions as to foreign policy is political, 
no' * Judicial. Such decisions are wholly confided by our Constitution to the 
political departments of the Government, executive and legislative, they are 
delicate, complex, and involve large elements of prophecy. They are and should 
be undertaken only by those directly responsible to the people whose welfare uhey 
advance or imperil. They are decisions of a kind for which the judiciary has 
neither aptitude, facilities nor responsibility and which has long been held to 
be] ong in the domain of political power not subject to judicial intrusion or inquiry. 

fee court of appeals in Dayton v. Dulles (102 U.S. App. D.C. 3/2) stated with 
respect po this issue (a matter not reached by the Supreme Court in reversing on 

JfS^Sermination that a certain person wants to go abroad for the 
puSdse of advancing the Communist movement may depend upon information 
gleaned from diplomatic or consular sources or from other sources abroad impor- c 

it to 'our well-being . Determinations made by executive officials upon such 
itif irjnaition have traditionally, and by virtue of constitutional provisions relating 
tft Sreto, been lodged in the Executive, and the confidence m which he has received 
th It information has never been violated or even questioned by the legislative 


of Judicial branches of the Lrovernment. TT , ... _ . o msm 

fetr A recen f lv the court of appeals in Worthy v. Herter (D.C., June 9, JJoJ) 

'y'udkment on what course of action will best promote our foreign relations 
h? SL been entrusted to the President, not to the courts * * *. The courts are 
the Maskable, of all organs of government to make such evaluations, and they are 
wififiy without authority to make them.” , , 

’ The Department feels that there should be full disclosure of information and the 
sS Wes ' thereof, except where such disclosure would adversely affect national 
eg inrity or foreign affairs to a substantial degree. In such instances, if a passport 
if denied, the applicant should be furnished a fair r6sum4 of the information m 
or icr that he may have adequate notice of the matters involved and an oppor- 
. tumty io'rebut'Theiu. The extent of and reasons for the nondisclosure should bo 
i 0 2ude(j Ynf he findings of the Secretary of State. The court should have authority 
to aeter mine whether *the findin gs based on the open record are supported by 
in thatTecdrd, and whether the findings based on a r6mmi 
ejadence are supported by the resume. However, the Department feels that 
v : tM Becrelafv of State asserts that he cannot .spread certain information on 

t]b e.ppen record; explains with as much particularity as possible the reasons ne 
clffBot'do so; furnishes a fair summary of the information; and makes specific 
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findings of fact; the courts should rely on the Secretary’s integrity and accept 
his statement. , ' " 

miTis. Department fully agrees that any comprehensive passport bill should 
contain a provision similar to title IV of H.R. 8329. It is desirable, in the Depart- 
mSfit’s opinion, to have specific statutory authority for the imposition of area 
restrictions on the validity of passports generally; and to clarify by express 
statutory provision tlie Executive’s power to restrain the travel of citizens to 
Appropriately designated areas. 

•niiTie Department believes that title IV should provide expressly either that the 
Secretary of State exercise the authority therein, or that the President may 
> delegate such authority to the Secretary of State. _ However, it would pose no 

i serious problem if the Congress decided to vest this authority in the President. 

.> The Department would have no objection to a requirement that the reasons 
for area restrictions be published. However, it would not, in the Department’s 
opinion, be consonant with the orderly conduct of foreign relations to require 
legislative authorization to maintain an area restriction in force for more than 
1 year. 

vi I hope that these comments will be of assistance to your committee in its 
Consideration of passport legislation. If your committee or the staff desire 
information, the Department would be glad to comply with the request. 

The Bureau of the Budget has advised that it has no objection to the submission 
of this report. . _ , 

i, - Sincerely yours, 

; . i -lu b-ibr i iWii<I4AW B- MacombeBj, Jr., 

,• / ' , > . ... . • j r! A Assistant Secretary. 


u 
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h tsf! Dkp.AUXMENT of Justice, 
if t Washington, April 16, 1959. 


■■■! - h . ■- • . t iq 

* . m • , r i! :,:)!!» j ■ m sh, ; bii.: 

i ; - -i ib! Jo ■■.. 7.. , <-.• 

Hon. Thomas E. Morgan, 

-Chairman, Committee on Foreign Affairs, 

House of Representatives, Washington, D.C. 

Dear Congressman Morgan: This will refer to your letter of March 25,1959, 
to' the Attorney Geheraltogether with copies of various bills relating to passport 
control as to which you invited his comments. 

■"’ Of the bills you enclosed, H.R. 55, H.R. 1919, H.R. 5575, H.R. 5948, H.R. 5951, 
H.R. 5954, and H.R. 5956 are substantially the same. For purposes of convenience, 
felly COlhtheht made respecting H.R. 55 should be treated as applying as well to 
the similar bills mentioned above. 

n Eirst, in our opinion, H.R. 55 is too narrowly restricted to Communist activities. 
It would be less vulnerable to attack if its base were broadened to_ include reference 
to. tfce security and the conduct of the foreign relations of the United States. This 
ii&y be accomplished by making minor word changes as follows: 

• -Section 5, page 2, line 4: Add after “United States” the words: “and to the 
‘Cb'n'duct of the foreign relations of the United States.” 

' -Section 5, page 2, line 15: Add after “United States” the words: “and seriously 
impairs the conduct of the foreign relations of the United States.” 

' 'Section 6, page 2, line 24: Add after “United States” the words: "or seriously 
impair the conduct of the foreign relations of the United States.” 

Section 7 authorizes the Secretary of State to require an applicant not merely to 
affirm or deny under oath his membership in the Communist Party but also "to 
$tate the circumstances of any such membership or to state his activities in sup- 
port of the international Communist movement.” 

It appears to us that the words in quotes above contemplate an inquiry too 
sweeping in scope and that adequate protection would be afforded to limit the 
affidavit to membership in the Communist Party. Moreover, the meaning of the 
words “supporter of the international Communist Party” may be open to the 
challenge of vagueness. 

Accordingly, it is suggested that in place of section 7 in H.R. 55, there be sub- 
stituted the following language: 

“Each applicant for a passport, its renewal or extension, shall be required to 
subscribe to and submit a written statement duly verified by his oath or affirma- 
tion whether he is, or has been within 10 years prior thereto, a member of the 
Communist Party.” 

Although section 8 of H.R. 55 requires a hearing before denial of a passport, no 
Specific requirements are spelled out. It would be preferable to establish in greater 
detail the notice and hearing procedures, aswasdonein the administration proposal 
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on passports submitted to the Congress last year and introduced as S. 4110 and 
Hi,., 13313. 

By subjecting passport denials to judicial review on the record in the district 
•c'durts of the United pt^ISS, without any provision for maintaining certain infor- 
mation confidential, section 8 of H.R. 55 easily lends itself to the interpretation 
that Congress is requiring a trial-type hearing in which there is full disclosure and 
full right of confrontation. In other words, unless the State Department were 
will: ng to disclose its derogatory information, a passport could not be denied. 

By virtue of this requirement, the grant of authority to deny passports on the 
gtot nils provided in H.R. 55 would be of little practical effect in the present 
•circ ipistgnces. ' , , 

Sectipnj also provides that judicial review shall be in the district courts of the 
Uni ed States. This probably means the district in which the applicant resides. 

Sect ion 8 does, not state against whom the action should be brought or the time 
1 mth£n which action. may be brought; the standards to guide the court in its review; 
or t ie relief which the court may grant. It would be desirable for review to be 
limited to the U. S. District Court for the District of Columbia so that the work 
Of the Department of State and its officials who might be involved as witnesses be 
disrupted as little as possible. In this connection, we think section 304 of H.R. 

13318 should be followed., 

!!t *It suggested that section 9 be added as follows: “The Secretary of State is 
autl prized to prescribe regulations to carry out the purposes of the act.” 

If it is intended that the Administrative. Procedure Act shall be inapplicable:, a 
statement to that effect should be included as follows: 

■“llie provisions of the Administrative Procedures Act as amended (5 U.S.C. 
ch. : 9j, shall not apply to proceedings under this title.” 

Consideration should be given to including a separability clause and effective 
date yi the bill. Also consideration should be given to including a provision that 
the net shall continue in force until such time as the Congress or the President shall 
dete-mine and declare that the activities of the international Communist move- 
men; are no longer such as to require the application of the act, or until the ter- 
mination of the national .emergency established by Presidential Proclamation 
Ho, 2914, December 16, 1950 (64 Stat.) 

i.tTh'efe remains for. consideration H,R, 2468 and fJ.R. 5455, which are more 
elaborate than H.R. 55 and related bills, 

It: general, in the case of these bills also, the administration bill of lest year, 

H.R 13318, would appear to represent a preferable approach to the problem. 

Mor 3, specifically, H.R. 2468 has broader standards than H.R. 55 to the extent 
that reference is made to the conduct of foreign relations. It could be further 
strei gthened by including as an additional basis for denial of a passport that the 
person’s activities abroad would be harmful to the security of the United States. 

Moreover, H.R. 2468 contains no provisions for a hearing and other procedural 
requirements, which in our opinion should be included in a passport control bill. 

II R. 5455 is subject to the objection that it is substantially limited to Com- 4 

mumsts.and persons affiliated with communism. Under it, like H.R. 55 and :re- 
5 latec bills, denial of passports would not be based upon the conduct of foreign 
relations. While the passport procedures set up in the bill would appear to per- 
mit ;.{je use of information received from intelligence sources, it is not explicit on 
that score. In our opinion, the hearing procedure set forth in the administration < 

bill, H.R, 13318, 85th Congress, 2d session, in all respects provides a better basis 
for court test. 

->iiTl.e Bureau of the Budget has advised that it has no objection to the sub- 
miss on of this report. 

Sincerely, 

Paul A. Sweeney, 

Acting Assistant Attorney General , Office of Legal Counsel. 


Depart ji ENT of Justice, 

y , , , Washington, June 2, 1959. 

.Hon. 'Thomas E. 'Morgan, 

Cbai'jrign, Committee on Foreign Affairs, 

Bout e of Representatives, Washington, D.O. 

Dear Mr. Chairman : This is' in response to your request for the views of the 
Department of Justice concerning the bill (H.R. 6537) a bill to provide for the 
deni:! of passports to persons knowingly engaged in activities intended to fur- 
ther he international Communist movement. 
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Since H.R. 6537 is identical to H.R. 55 as to which detailed comments were 
submitted to yon on April 16, 1959, it would be appreciated if you would please 
consider the comments respecting H.R. 55 as equally applicable to H.R. 6537. 

The Bureau of the Budget has advised that it has no objection to the submis- 
sion of this report. 

Sincerely, , . . ... ... 

. ' . 1 ’ ‘ Paul, A. Sweeney, 

Acting Assistant attorney General, Office of Legal Counsel, 



‘/Department of Justice, 

\ Washington, D.C., June 17, 1969. 

Hon. Thomas E. Morgan, 

Chairman, Committee on Foreign Affairs, 

Hguse of Representatives, Washington, D.C. 

Dear Mr. Chairman: This is in response to your request for the views of the 
Department of Justice, concerning the bill (H.R. 7006) “to provide for denial of 
passports to supporters of the international Communist movement, for review of 
passport denials, and for other purposes.’’ 

. In my opinion, the revised draft would be strengthened considerably if section 
2(a) were not restricted to Communist activities, and if its base were broadened to 
include language expressly tying the authority to deny a passport where harmful 
to fhq .security of the United States and where it would seriously impair the conduct 
of the foreign relations of the United States. While section 2(a) refers to the 
findings oif section 1 which contains the broad base, the core of the bill remains 
the denial of passports to those engaged in activities for the purpose of furthering 
the international Communist movement. 

Consideration should be given to having the provisions of the proposed act 
continue in force "until such time as the Congress or the President shall determine 
and declare that the activities of the international Communist movement are no 


longer such as to require their application, 1 ’ rather than to have the act depend, 
as it does in section 4, upon continuing in force the proclamation of national emer- 
gency issued upon the initiation of the Korean conflict. It is possible that the 
Korean conflict may be resolved in the future and the Presidential proclamation 
of December 1.6, 1950, may be revoked, but the peril created to the Nation’s 
security by the Communist comspiracy may not be lessened in any way. 

It may be noted that the bill is aimed solely at individuals affiliated with the 
Communist movement. Consideration should be given to the question as to 
whe l her gravel. by subversives who are not affiliated with the Communist move- 
ment should not bo restricted, too. 

The Bureau of the Budget has advised that it has no objection to the sub- 
mission of ..this .report. 

Sincerely, 

Paul A. Sweeney, 

Acting Assistant Attorney General, Office of Legal Counsel. 


[From the American Legion Magazine, September 1959] 

Passports to Trouble 

(By John W. Hanes, Jr., Administrator, Bureau of Security and Consular Affairs, 
U.S. Department of State) 

I don’t know exactly how many members tlie Communist Party of the United 
States now has. The estimates run from 10,000 to 20,000. But whatever the 
number, each and every party member as of today can obtain a passport from the 
Department of State. The exceptions are those rare instances in which the ap- 
plicant happens to bo ineligible for some other reason, such as being a fugitive from 
justice. 

Since this dangerous loophole in our laws was shown to be open last year, many 
notorious American supporters of the Communist movement have traveled abroad 
to campaign against us on the world battlefield. Their names and their activities 
are matters of public record. 

What do they do when they get abroad, these “Americans” now happily travel- 
ing on their U.S. passports? Let James Jackson, secretary of the national com- 
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m|t ( tee of the Communist Party, U.S.A., give part of the answer in his own words. 

this past February and there addressed the Communist Party 
JSoYjet Union. ' 'According to Radio Moscow, Jackson said: “Communists 
■ffie'.vofii bver“wIlT welcome the ideological contributions and profound insight in 
'Comrade 'Khrushchev's report for the solution of a number of problems of the 
struggle for peace, 'democracy, national freedom, and socialism * * *. We are 
building our party in the firm principles of Marxism and Leninism * * *. On the 
ocij: sion r <5f tne”21st Congress, the Communist Party of the United States extends 
lig *yarm'est'''fraherhal greetings to the great CPSU which, boldly applying and 
ddysTgping the principles of Marxism-Leninism, is leading the Soviet people to 
eve ,a jew**'socialist accomplishments and onward to communism.” 

At present we are forced to issue passports to people such as these — 'passports 
which n'oP'only permit” but greatly aid, their travel to and in foreign countries. 
Thetr' passport clothes them abroad with all the dignity and protection that our 
Government affords IJ.S. citizens. And yet the dedicated purpose in life of every 
Communist is to destroy our Government and our freedom. 

, Surely this situation is a perversion of the liberty which our Constitution and 
;6tn laws' are fdfeafit to guarantee us. ■ 

J \ Ohf r own Government has long recognized how important American passports 
fite fo the Communist conspiracy. The Communist underground has for years 
maintained workshops devoted to the wholesale forgery and falsification of pass- 
“Si th and other” documents. However, genuine American passports were par- 
irly prized at intelligence headquarters in Moscow, according to a former chief 
‘<X ^pv’ieUmtelligence in Europe. 
f IMB@ hg tlfe*Spahi8h Civil War Communist leaders assiduously collected the pass* 
W •^oftne’severar thousand Americans in the international brigade, and the bulk 
mT Qyese passports eventually found their way to Moscow for alteration, and pos- 

Ie*use ny J Soviet agents. In fact, so many American passports were collected 
fre in thfe source that, as a countermeasure, the U.S. had to replace every outstand- 
tetj passport iii the world with a new document. 

9(1 m 19J9, 11 members of the national board of the Communist Party, U.0.A., 
% fSjbpflyfcted of conspiring to advocate the overthrow of the U.S. Government 
pj jorce’or violence. " In 1950 American Communists were actively supporting 
"tns eneihy'pbsitioh in the Korean war. Congress, recognizing these dangers, 
’passed the Internal Security Act and found that: “* * * travel of Communist 
thehlbers, representatives, and agents from country to country facilitates com- 
imffilcation and is a prerequisite for the carrying on of activities to further the 
purposes of {he Communist movement.” 

; Cpngress also said that Americans who participate knowingly in the world 
‘C.OTaniuiiist movement “* * * in effect transfer their allegiance to the foreign 
ecuAtry' in which is vested the direction and control of the world Communist 
movement.” 

Yet allegiance is the touchstone of the right to a passport. 

The Secretary of State, charged by law with the issuing of passports, could 
hardly have ignored these congressional findings. In 1952, Secretary Acheson 
issued regulations establishing the criteria for refusing passports to Communists 
a iff Communist, supporters. 

The publication of these regulations triggered a violent attack by the Com- 
munists through their press and through the courts, utilizing every device of law 
and procedure. Their clever campaign gained respectability because many 
sincere persons who have no sympathy whatever with communism became 
disturbed by the argument that the regulations permitted the Secretary of State 
arbitrarily to restrict a citizen’s rights. These were the regulations which in 1958 
thfi Supreme Court struck down by finding that they had not been sepcifically 
« arborized by Congress. 

T think it might be well to put into perspective exactly how these regulations 
t disrated and what their practical effects were. To do so, I should like to present 
'< Jfiie’ Statistics on the numbers of Communist supporters who were refused pass- 
ipofts TtnSer'them and the number of Americans who received passports. For 
Ihe 2 calendar years preceding the Supreme Court’s decision (1956 and 1957) 
T]1^5,''<R)0“pMSpblrte'w«f6''te8ued or renewed. During that same period the Pass- 
pdrt Office Jimited the passport privilege of 51 persons because of Communist 
gfdtmds. Every one of those persons had access to an elaborate and impartial 
httfeal mechanism, and many of them utilized it. From the time this, mechanism 
■jilp sbf up in 1952 until the Supreme Court’s decision in June 1958, the Secretary 
of State- — and it must be the Secretary personally — refused passports to only 
Tj?persor>s‘'dn Communist grounds after full hearings. A number were granted 
‘pSfespSrts after hearings; some others, of course, did not contest the Passport 
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Q&w’s denial, and undoubtedly many active Communists never bothered to ap- 
ply at all,' ’knowing they would be scrutinized and required to make a sworn state- 
njerif about Communist Party membership. 

’ t beueYR it is important to' remember these figures when statements are made 
about the “arbitrary" action of the Department in passport matters. 

; Much of the meaning of even the very few but very important refusals became 
aeadeqiic, of course, in June 1958, when the Supreme Court’s ruling was handed 
down,' Since then, as we anticipated, there has been a flood of applications from 
pcrsoVis wlt.li records of Communist affiliations or activities. Some of them had 
previously been denied passports, but many had never previously applied. Many 
Wow a great deal about, but the Department of State is no longer in a posi- 
tion even to inquire, much less investigate, whether any such applicant is a Com- 
» mpnist Party. member or how dangerous he may be. There is quite a difference, 

for example, between a known courier and a relatively harmless fellow traveler. 

% This flood of applications continues today. The Communists are getting pass- 

f , ports while they can. Naturally, in all these cases the Department’s previous 

policy has had to give way and passports have been issued to all these people. 

Immediately following the Supreme Court decision, Secretary Dulles sent 
Cop gross a draft bill to provide the specific legislative authority which the Court 
held was 'lacking. He wrote to the Congress: 

‘T tliipk there can be no doubt in anyone’s mind that we are today engaged for. 
survival in a bitter struggle against the international Communist movement * * * 

[This] movement seeks everywhere to thwart U.S. foreign policy. It seeks on 
every front to influence foreign governments and peoples against the United States 
and eventually by every means, including violence, to encircle the United States 
ahd'jsqbbfdlnafe us to its will. The issuance of U.S. passports to supporters of 
that .movement facilitates their travel to and in foreign countries. It clothes them, 
when abroad with all the dignity and protection that our Government affords. 

Id be in a position to deny passports to such persons.” 


‘Each day 


Surely, our Government should be in a po 

President Eisenhower urgently endorsed the legislation, saying: 
and week that passes without it exposes us to great danger." 

What must such, legislation do? 

'.Again, the President has expressed it well. He said; 

, ;“Dj c.^yrpjsing these necessary limitations on the issuance of passports, the 
executive branch is greatly concerned with seeing to it that the inherent rights of 
American citizens are preserved. Any limitations on the right to travel can only 
be tblefahed in terms of overriding requirements of our national security, and must 
bejubject to substantive and procedural guaranties.” 

Simply stated, what we need is legislative authority which will allow the 
Secretary of State to deny passports to hard-core supporters of the international 
Commwist movement. We believe such denial should occur under due process 
of law, including judicial' review. 

' We do not seek statutory passport authority to stifle criticism of this Govern- 
ment or its policies. We do not believe that the passport should or can be used 
to restrict the movement of people who hold political, social, or economic opinions 
which ape not of the orthodox American variety. 

We do not seek or want authority to deny passports to any whose travel or 
activity abroad is merely an embarrassment to bur country. I believe that the 
IJpited States is strong enough to survive embarrassment if we must. 

Neither do we wish to penalize loyal Americans who at one time, before the 
nature of the Communist conspiracy became as crystal clear as it is today, may 
have sympathized with Communist theories or even belonged to Communist 
organizations in this country. 

All we seek, and what I feel we must have, is the capacity to protect ourselves 
by denying passports to those relatively few hard-core, active Communist sup- 
porters Avho are not ordinary American citizens and whose travel abroad consti- 
tute^ ,a danger to the United States. 

In the case of passports “due process” means that the Secretary of State cannot 
be arbitrary or capricious but must have sound reasons for restricting an indi- 
vidual’s right to exit. It means that he must tell the individual the reasons for 
his action in sufficient detail and under such circumstances that the individual 
may have an opportunity to show the reasons untrue. Such circumstances 
should include a full hearing and review within the Department of State and ulti- 
mately, of course, the right which now exists to appeal to. the courts. 

’fhesre is one other essential of passport legislation which is much misunderstood, 
and that is the necessity for the Government to be able to utilize confidential 
information as part of the basis of its decision. 
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,1 cap s^y. bluntly that any .legislation concerning denial of passports to Com- 
munist jpbgorters would be meaningless and would not achieve any purpose if it 
prohibited the Government from utilizing confidential information. Almost 
y ithput.exceptipn, dangerous cases involving communism also involve confidential 
information and.iuyc^igatiye sources. Indeed, the more recent and meaningful 
p'V Information,, is, the more likely it is that it has come from current confidential 
Investigative sources within the Communist movement. 

iffhe Government has, a legitimate and overriding interest in maintaining the 
qdcivity of these investigative sources and methods. If faced with the unpalat- 
&%. choipc.of exposing and thereby destroying a valuable and continuing source 
. Of information aoonj the .activities of tpe Communist conspiracy or issuing a 
passport to an individual member of that conspiracy, the Government has no 
alternative but relucfunlly to issue the passport as the lesser evil. 

Home, people' feel that the use of confidential information in such cases means 
Uilhg vague' and unsubstantial gossip or allegation that will not stand the light of 
ddy. This is .nonsense. In the first place, if one is prepared to believe that the 
Sepjetary of State, who must personally decide passport appeals cases, would actu- 
ally base a considered decision upon anything less than substantial and corrobo- 
rated evidence, then one must believe that our country’s security is in far greater 
danger than from the capricious denial of passports. In the second place, confi- 
dmtial information .is almftst. always a small part of any total case, although 
Uplally essential because of the clear proof it provides. Most of every case can 
; gsjfully and publicly disclosed. 

I 1 Beyond this, however, we believe, based on a careful review of the Communist 

C:i|£S haye had in the, past, that in every case the Government can provide a 
! teir v nummary of even the confidential information, both to the applicant and to 

fig '.courts, ,,'Such a. fair summary would include all the pertinent reasons for 
which the passport is denied and would exclude only those details required to 
si protect confidential sources of information. 

I . 1 would havc. no objection to any legislation requiring the Government in all 

CuBgs to provide such a fair summary of the content of any confidential information 
relied upon. 

Dne other thing should be clear. What we are talking about is not a criminal 
| proceeding in which someone is being tried or punished for past actions. Instead, 

| St is an administrative process which attempts to predict someone’s future course 

of action, if he travels abroad, and to balance its potential danger to the United 
Spates against the desirability of facilitating the travel and giving him protection 
j while he is performing it. These are services which the Government should 

S <s.:{,etjd to. its. citizens, but they are not inviolable rights which the individual can 

j! demand nio. piatter what the .menace to society may be. 

Even having said this, however, much about this subject remains repugnant to 
, Americans. The use of “confidential information’’, in any kind of proceeding, 
judicial or not, and indeed any sort of governmental restriction, whether on 
travel or passports or any other activity of the individual — these are things which 
we' tvill never like and .which, I hope, we never accept apathetically. 

Here, however, I believe we must face squarely one fact which is inherent in 
i every aspect of the subject of passports and travel restrictions: That is, that our 

Nation although not technically at war, assuredly is not at peace. We face, 
almost on a daily basis, actual threats to our national security and to our very 
ejigtence which very clearly are the equal of any threats we have ever faced in 
poked or war. One need only think of the implications of Berlin today or the 
CC listless crises of the past decade to realize how perilous our situation is. 

This uneasy condition of “not peace, not war” is something entirely new to our 
experience. It places a tremendous strain upon our governmental and constitu- 
tional institutions, for it blurs lines which had previously been considered sharp 
aim,, clem:. . . 

It used to be that when our Nation was not at warjt was truly at peace. Certain 
rule? obteinjd and governed our lives in peacetime. These rules were evolved 
Ot §£ a egrituyy arid a half by and for a free people who since the earliest days of 
thgir history had been faced by no serious external threat to their freedom or 
fh sir national. existence.. Occasionally war came, and there was a clear line of 
: acmarcalipn. _ War was declared and waged with certain formalities. During 

WnMime certain, special rules obtained because the Nation temporarily required 
j the subordination of indiyidual desires to the. overall national effort. These 

j special rules, while repugnant, were considered tolerable for the limited duration 

Of {he war. When the war was over, other prescribed formalities occurred ; the 
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Nation was at peace again, and the special wartime rules, which were usually 
incompatible with complete constitutional freedom, were dropped. 

' This sharp demarcation between peace and war does not exist today. Inter- 

national communism has thrown away the rule book. It does not consider itself 
ever at peace. It is always totally mobilized to advance its aim of world domina- 
tion. It does not recognize any of the accepted rules of international or legal or 
human conduct except when, and only for as long as, those rules may suit its 
purpose. 

This situation creates an unprecedented threat both to our liberty and to our 
very existence. Our response must include a recognition of these changed circum- 
.4, stances, or we risk the loss of existence and liberty together. 

The threat, moreover, will continue to exist, perhaps for many years in the 
- future. This makes it imperative that whatever response we do adopt must be 

one that we can indefinitely sustain and without endangering the strength or the 
i integrity of our basic and cherished institutions which we are seeking to protect. 

I believe that such a response is possible to a free people. I believe that our 
institutions — our Constitution, our laws and our form of government — are strong 
enough and flexible enough to adjust to these changed circumstances, just as they 
have adjusted to changes in the past. 

I have tried to illustrate what I mean by suggesting, in the limited but important 
field of passport policy, a procedure which meets these criteria. It meets, I 
believe, the most pressing reouirements of national security. It does so by law 
and under the Constitution. I think, for the reasons I have given, that adequate 
passport legislation is essential to our security. But let me be very clear. I do 
not relieve that such legislation will eliminate all the dangers which we face from 
the Communist conspiracy or even all those which it is intended to counter. 

I do believe that adequate passport legislation is a necessary and integral part 
of the screen of weapons we have raised against the conspiracy and that it will 
seriously cripple the effectiveness of that conspiracy. 

I do believe, finally, that all our weapons together, wisely and effectively used, 
will contain the internal menace of the Communist conspiracy within tolerable 
limits while our military strength deters its worldwide menace and our foreign 
policy seeks to replace its threat with a just and durable peace. 

X i 
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